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A. IDENTITY OF PETITIONER

Christopher Poindexter asks this Court to accept review of the

opinion in the Court of Appeals in State v. Poindexter, 81213-1-1.

B. OPINION BELOW

Christopher Poindexter (herein “Poindexter”) appealed his
conviction of three counts of first-degree child molestation and one
count of second-degree child molestation. In part, Poindexter averred
retrial was necessary because a) the trial court denied his constitutional
right to confront witnesses and violative of the Sixth Amendment of
the United States Constitution, b) as well the trial court’s allowance of
an amendment of the Information that was substantially prejudicial to
Poindexter, ¢) and the trial court erred by admitting impermissible
opinions from witnesses concerning the guilt of Poindexter. The Court

of Appeals affirmed Poindexter’s conviction erroneously.

C.ISSUES PRESENTED

1. The Sixth Amendment to the United States Constitution
guarantees an accused person the right to present a defense and meet the
charges against him. The trial court prevented the Petitioner from relevant
cross-examination of the alleged victim(s) that directly contradicted the

allegations of the State. The Court of Appeals incorrectly concluded the




trial court was within its discretion to limit such scope of cross-
examination of the alleged victim on central issue of memory and recall
and credibility.

2. A fundamental constitutional right is to be apprised of the
nature of the criminal charge and opportunity to defend against the
allegation. The dilatory amendment permitted by the trial court
substantially changed the nature of the allegations and creating substantial
prejudice in defense of the allegations. The Court of Appeals incorrectly
analyzed the issue as an essential elements’ amendment, not correcting
evaluating or weighing the constitutional right to be apprised of the
allegation and opportunity to defend and the substantial prejudice created
by the amendment.

3. The constitutional right to a fair trial and an independent
determination of facts by the jury is violated when opinion evidence of the
veracity of other witnesses or the guilt of the defendant is admitted. The
testimony permitted by the trial court of the opinion of the veracity of
other witnesses and the guilt of the defendant violated the constitutional
right to a fair trial. The Court of Appeals failed to apply the constitutional
standards properly in assessing the prejudicial effects of such admitted

evidence.




C. STATEMENT OF THE CASE

Respondent (herein “State™) extensively examined both alleged
victims as to all allegations. Verbatim Report of Proceedings (herein
“RP™), at pp 58-186 (J.D.); at 199-234 (K.S.).

Respondent robustly examined alleged victims on virtually unbounded
subject matters, to exhaustion of any relevant subject matter, including
credibility issues and determinations such as memory and ability to recall
alleged facts. RP at page 58-186 (J.D.); RP at 199-234 (K.S.). In turn,
Poindexter commenced cross-examination concerning such witnesses
memory. and the lack of memory of particular events, memories of other
events that would be time-related to the alleged allegations seeking to
challenge the credibility, recall, perceptions, of the alleged victim during
the time-span she alleged these events occurred. RP at page 238, line 1-25
(alleged to have occurred over a two-year time span). Poindexter’s
relevant examination was to test the memory, and credibility, of the
alleged victim by inquiring of memory of other events or persons during
this same time period. RP at page 240, L 1-25. Upon Respondent general
objection to Poindexter’s examination as to the related time frame
memories of the alleged victim, the trial court stated the court had
“Indulged these questions and I think you’re getting to the end or your

questions.” RP at page 240 line 23-25.




The trial court specifically limited Poindexter’s cross-examination on
memory, recall, credibility issues to “one or two more questions of this
sort,” after Poindexter’s counsel responded that “Your Honor, I'm testing
her memory. [ have broad latitude on cross-examination.” RP at page 240,
line 18-25.

Further, over objection, the trial court permitted a Second Amendment
of the Information during the Respondent’s re-direct examination of a
witness which expanded the charging periods. RP at page 283, line 3-22.
Poindexter objected because the Second Amendment Information
implicated a time that he was not a resident of the home where the alleged
acts occurred and expanded the time period scope of remaining counts
expanded the scope of the allegations not contained in the original
charges. Id; see also, RP page 283, line 22-25; RP page 284, line 1-7. The
Respondent framed the issue as an “adjustment of the charging period.”
RP page 284, line 17-18. Poindexter’s objection upon which the Court
was informed the basis of the objection included not only the substantive
change expanding the time period but other potential witnesses or
evidence that may be available because of the Court’s granting and
expanding the time period of the alleged events during the State’s case-in-
chief. RP at page 389, line 7-13. The Court permitted the Second

Amended Information and further indicated that the defense must have




any evidence it wished to introduce based upon the new charges and new
charging period in the morning because the Court was sending the matter
to the jury the next day. RP at page 390, line 6-14.

Overnight Poindexter located one witness implicated by the new
charge and new charging period and presented that singular person for
testimony in the morning as ordered by the Court. RP at page 536. This
witness did support the defense raised by Poindexter to the new charge
and new charging period that he was not living at the residence during the
amended charging period. RP at page 537, line 14-21.

Additionally. the mother of the alleged victims was permitted to
express her direct opinion on the credibility of the alleged victims by her
answer to the State’s direct examination query as her opinion as to the
direct guilt of Poindexter. Id. RP at page 331, line 1-16. Poindexter
objected to the question posed by the Respondent. The State in a speaking
objection response attested to the core credibility of the alleged victim’s
herein by opining that his question to the victim’s mother about the
alleged vietim’s testimony was relevant to “their willingness or desire to
make up an allegation.” RP at page 330, line 11-25. Id. . The witness,
mother of the alleged victim, and ex-spouse of Poindexter, was permitted
to testify in response to the State’s question and comment on the

credibility of the two alleged victim by a speaking objection “[a]ny




question in your mind about who had done this to your daughters?,” and
the answer from the mother witness “no.” Such extremely prejudicial
question and answer were not struck by the Court despite Poindexter’s
continued objections to this line of question and answer on multiple layers
expressing credibility by counsel for the alleged victim, the mothers
response to her individual opinions as to the alleged victims® credibility.
her daughters, and her own individual opinion as the specific guilty of
Poindexter. Id.

Further expression of opinions of the guilt of Poindexter were made
directly by the investigating Detective, who expressed his direct, core
opinion about the credibility of the testimony of the two alleged victims.
RP at 341 line 1-14. The Detective indicated to the jury that “I think they
all presented pretty accurately in the way they testified.” Id. The Court
permitted this direction expression and comment on the accuracy and
veracity of the alleged victim’s testimony and thus the guilt of Poindexter.
Id.

D. ARGUMENT

1. The trial court denied Poindexter his constitutional rights to

present a defense and to confront witnesses by refusing to permit
him to cross-examine the alleged victim’s credibility.




The Sixth Amendment of the United States Constitution guarantees a
defendant the right to confront the witnesses against him through cross-
examination. Delaware v. Van Arsdall, 475 U.S. 673, 678, 106 S. Ct.
1431, 89 L.Ed.2d 674 (1986). The more essential a witness the greater the
latitude afforded the defendant to cross-examination to expose bias,
credibility determinations. State v. Darden, 145 Wn.2d 612, 619, 41 P.3d
1189 (2002). Further, the quintessence, intrinsic central element of due
process is “the right to a fair opportunity to defend against the State’s
accusations.” Chambers v. Mississippi, 410 U.S. 284, 294, 93 S. Ct. 1038,
35 L. Ed. 2d 297 (1973).

It evidence sought to be admitted has ‘minimal’ relevance it is
required to be admitted unless the State can prove the evidence is so
“prejudicial as to disrupt the fairness of the fact-finding process at trial.”
State v. Jones, 168 Wn. 2d 713, 720, 230 P.3d 576 (2010). Thus, the court
must balance such evidence exclusion under this standard. Id.

Further, the Court recently in State v. Orn, No. 98056-0, slip
opinion (Wash. Mar. 18 2021), reiterated these well-established principles
affirming that restrictions on the scope of cross-examination (therein bias
evidence) is error unless the State articulates a compelling interest for
excluding it. Id. The trial court’s finding in Orn to disallow such

examination was found to be an abuse of discretion and in violation of




constitutional protections but the Orn court found the State had carried the
burden beyond a reasonable doubt such violation was harmless. Id.

Herein, there was no finding by the trial court as to relevance or
balancing under ER 403. Id. The trial court merely indicated that trial
counsel had reached the end of its questioning concerning the alleged
victim’s ability to recall anything of any significance whatsoever during
the period of alleged abuse. The prosecutor objection did not satisfy any
finding whatsoever that the admission of cross-examination questions
specifically designed to illustrate, illuminate, and establish the lack of any
memory, thus credibility of the alleged victim, would prejudice the fact-
finding process. Jones, supra, at 168 Wn. 2d 720. There was no such
showing or demonstration whatsoever. RP PP 240, LL 18-25. The record
is bare. Id. There is no argument of the overriding unfairness to judicial
proceedings, or that it would pose any risk whatsoever of “harassment,
prejudice” or “confusion of the issues.” Id; sce also, ER 403. See also,
Orn, supra.

Thus, the exclusion from admission of such evidence violates
Poindexter’s Sixth and Fourteenth Amendment rights. The Court of
Appeals below misapplied this Court’s recent reiteration of constitution
principles as expressed in Orn, supra. Specifically, the Court of Appeals’

decision below illustrates that Poindexter asked six (06) cross-examination




questions of the alleged victim concerning her ability to recall anything
significant in the time period of the allegations and beld that was sufficient
for the trial court to curtail examination on memory and thus credibility
when there was an objection by the State. There was no basis articulated
by the State, no balancing test applied by the trial court, no ER 403
analysis, in finding further questions of “undue delay, waste of time, or
needless presentation of cumulative evidence.”

The Court of Appeals’ faulty analysis is clearly evident: it was not
the ‘same” evidence Poindexter was seeking to elicit. Poindexter was not
asking the same question repetitively. Poindexter was seeking to broadly
cross-examine across the spectrum of the alleged victim’s experiences and
then her ability to recall any or a specific event during the charging period.
RP PP 240, LL 23-25. Of course, the trial court’s role is not to “stop”
counsel from potentially effective litigation in defense of the accused, but
to determine if there is a lawful basis to restrict the scope of
constitutionally protected cross-examination. There is no record of that
evidentiary assessment. Id.

Herein, the six (06) questions the Court of Appeals relies upon to
approve the trial court “to stop” Poindexter demonstrate the cross-
examination was not repetitive-they are a different nature and context.

While the conclusion may be the same. i.c., the witness recalls absolutely




nothing except the alleged allegations acts, there is no constitutional
limitation that can or should be imposed on the defense’s attempt to
defend himself by effective demonstration as to the lack of credibility of
an alleged victim(s) or attack the credibility of the alleged victim(s)
herein.

The trial court placed an actual, specific numerical limit on cross-
examination questions that could be asked by Poindexter in challenging
the credibility of the alleged victim(s), without regard to the substance of
such examination. RP PP 240 PP 18-25. The Court of Appeals was
similarly influenced that a numerical limitation was the appropriate
standard to apply vice the evaluation of the substantive cross-examination
question, the weighing of such evidence for relevancy, and the meeting of
the State’s burden in justifying exclusion, all of which are absent from the
bare record.

Importantly, this issue of memory recall, and hence credibility
could not be more central. the Court of Appeals approvingly cites the
incredibility specific and detailed recall of the alleged victims in other
areas of Poindexter appellate challenges. The Court of Appeals
approvingly notes that the alleged victim(s) had specific recall that the
alleged acts occurred when “others were home,” and that the other was “in

the room,” and that specifically Poindexter alleged committed an act when

S0




the “mother and sister were home,” and that the acts would “most often’
occur “after coming home from work.” The Court of Appeals erroncous
decision below in upholding the curtailment of cross-examination speaks
loudest here: the State cannot be permitted to it’s complete satisfaction to
ask each and every question of the alleged victim’s to describe the alleged
acts, when, where, how and frequency, location, who was home who was
not, the time of day, the alleged circumstances, where Poindexter is
bluntly prohibited, as well as numerically prohibited, to six (06) questions,
as illustrated by the Court of Appeals in affirming the trial courts ruling,
without regard to the substance and content and subject matter of the
questions, or the application of constitutional standards of protection of
the accused, or the evidentiary court rule application. to challenge the
same credibility that the State so broadly enjoyed and the Court of
Appeals precisely quoted to uphold Poindexter’s conviction as to the
credibility of the alleged victims which Poindexter was bluntly prohibited
from challenging.

Credibility, and the challenge to credibility of the State’s case, is
the defense’s entire defense, but were it even just a small part of the
defense’s defense, the widest possible latitude is constitutionally afforded
to the defense in cross examination and challenge to credibility of

proffered witnesses.
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Thus, the Court of Appeals decision herein is contrary to
established decisional law illustrated herein.

2. Poindexter was denied his constitutional right to be apprised of the
nature of the criminal charge and to defend against the allegation
by the dilatory amendment.

WASH. CONST. Art. I, § 22 provides in material part:

“[i]n criminal prosecutions the accused shall have the right
... to demand the nature and cause of the accusation against
him.”

This fundamental right is the set upon clearest principle of justice
that “[t]he accused, in criminal prosecutions, has a constitutional right to
be apprised of the nature and cause of the accusation against him ... [t]his
doctrine is elementary and of universal application, and is founded on the
plainest principle of justice.” State v. Gehrke, 193 Wn.2d 1 (2019).

CrR 2.1 protects a charged individual from amendment of the
charging instrument if substantial rights are prejudiced. In particular, CrR
2.1(d) provides:

Amendment. The court may permit any information or bill
of particulars to be amended at any time before verdict or
finding if substantial rights of the defendant are not
prejudiced.

To be fully informed of the charge so that the accused can present

a competent defense is the benchmark and requirement of the

constitutional mandate of WASH. CONST. art. I, § 22. State v. Gehrke,

3.




supra (quoting State v. Carr, 97 Wn.2d 436(1982)) While the Court has
defined a bright-line rule of reversible error per se where the State has
finished or der facto fmishcd its case-in-chief, unless the amendment is to
lesser included offense allegation, the Court has focused on the central
purpose of WASH. CONST. art. I, § 22 of those amendments which
prejudice capable competent defense by failure or nonexistence of notice
of or to the amended charge. State v. Pelkey, 109 Wn.2d 484 (1987).

The Court has also reasoned that the timing of an amendment is
central to the considerations of prejudice and notice to prepare a
competent defense. The Court noted:

The constitutionality of amending an information after trial has already
begun presents a different question. All of the pretrial_motions. voir
dire of the jury, opening argument, questioning and cross examinalion
of the witnesses_are based upon the precise nature of the charge
alleged in the information. Where a jury has already been empaneled,
the defendant is highly vulnerable to the possibility that jurors will be

confused or prejudiced by a variance from the original information.
State v. Pelkey, supra, at 490. (Emphasis & underlining supplied.)

Further, during a jury trial and when “amendment occurs late in the
State's case, impermissible prejudice could be more likely.” State v.
Pelkey, supra. at 490. The Court has also held that a mid-trial amendment
“necessarily prejudices this substantial constitutional right, within the

meaning of CrR 2.1(e)" (now CrR 2.1(d).).
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Over Poindexter’s objection, the trial court permitted a substantive
Second Amendment of the Information during the State’s re-direct
examination of a witness which expanded the charging periods. RP at page
283, line 1-22; see also RP at page 284, line 5-7. Poindexter objected
because the Second Amendment Information implicated a time period not
previously charged and where he was not a resident of the home where the
alleged acts purportedly occurred, thus it changed the nature of the charge
and expanded the time period scope of remaining counts by expanding the
scope of the allegations not contained in the original charges. Id; see also,
RP page 283, line 18-22-25; RP page 284, line 1-7; see also, RP at 409-
410. Poindexter’s objection included not only the substantive change
expanding the time period but other potential witnesses or evidence
because of the Court’s granting and expanding the time period of the
alleged events during the State’s case-in-chief. RP at page 389, line 7-13;
RP at 390. The trial court permitted the Second Amended Information and
further indicated that the defense must have any evidence it wished to
introduce based upon the new charges and new charging period the very
next day because the Court was sending the matter to the jury the very
next day. RP at page 390, line 6-14. This was defense by edict without
Poindexter’s ability to prepare for the expanded and changed case levied

against him.
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Succinctly, the trial court erred in permitting the Second Amended

Information to be filed as the Second Amended Information expanded the

time frame of the allegations and substantively altered the charge

substantively and significant to a new charge, as it expanded the charging
period, now an allegation with new potential evidence, which were not
relevant before the amendment, and potentially additional defenses,
became relevant. RP at page 389-390; RP at 284, line 507; RP at 283,
Line 18-22.

The Court’s granting the Second Amended Information deprived

Poindexter one of the most fundamental aspects of justice: to be advised of

the nature of the charge levied against you and to competently prepare a
defense. See, State v. Rafay, 168 Wn. App. 734 (2011) (reasoning that a
“criminal defendant's constitutional right to present a defense “is, in
essence, the right to a fair opportunity to defend against the State's
accusations’” and includes the right to offer testimony and examine
witnesses.”) WASH. CONST. art. I, § 22.; CrR 2.1(d); State v. Gehrke,
supra.

The Court of Appeals erroneously simply characterized the
amendment of the Information as primarily implicating the matter as an
“essential element” issue. State v. Brooks, 195 Wn.2d 91 (2020). The

Court of Appeals failed to even cite the seminal case on the issue, State v.

-15-




Pelkey, supra, which expressively, exactly details the substantial
prejudicial issues that Poindexter argued were experienced by the dilatory
amendment; to wit., the substantial prejudicial impact on ‘pretrial
motions,” ‘voir dire,” ‘opening argument,” ‘questioning’ and ‘cross-
examination’ are all strategically and tactically based upon the “precise
nature of the charge.” State v. Pelkey, supra. The Court of Appeals
erroneously misapprehended this issue entirely.!

]

3. Poindexter was denied his constitutional right to a fair trial when
the testimony of multiple witnesses vouched for the veracity of
other witnesses and stated an opinion of guilt.

No witness may offer an opinion about the veracity of the
defendant or another witness because it denies the right to a fair trial and
invades the province of the jury. State v. Kirkman, 159 Wn. 2d 918
(2007); State v. Thack, 126 Wn. App. 297 (2005); see also State v. Bluck.
109 Wn.2d 336 (1987) (holding “no witness may testify to his opinion as

to guilt of a defendant by direct statement or inference.”). As further

,.‘

' The Court of Appeals notes in Footnote 3 of the Opinion below. as support its holding that
Poindexter was not prejudiced by the Amendment challenged herein: “Poindexter does not argue he
was prejudiced by the State’s decision Lo drop two of the charges against him.” FN 3, Opinion.
Court of Appeals. This footnote suggests the Court of” Appeals fails to accurately understand the
procedural history on this issue. Namely. the charges were not “dismissed.” Amended
[nformation’s had been previously filed in the case. while the trial was in progress. but not
motioned by Respondent or granted by the trial court; the Respondent never made motion to amend
on those filed charges. The Respondent filed multiple amendment during the trial as the trial
progressed. The Respondent then filed another motion to amend. then motioned to have the
charges amended, which was granted over Poindexter’s objections for the reasons argued herein
and because of the charging as modified herein as argued below and herein. As well. even were
there substantive. filed charges. upon which Poindexter was defending, and they were then
subsequently dismissed by the Respondent. that occurrence would have no bearing whatsoever

A6




reasoned, “impermissible opinion testimony regarding a defendant’s guilt
may be reversible error because such evidence violates the defendant’s
constitutional right to a jury trial which includes the independent
determination of facts by the jury.” State v. Montgomery, 163 Wn.2d 577

(2008) ( The Court reasoning that the bedrock of independent fact

determination by the jury, which should remain unsullied by opinion

evidence of witnesses, is a time immemorial principle. with the

Washington State Supreme Court cilation lo_the reported ostensible

practice and tradition of the Greek Gods themselves, in upholding this key

principal of a jury: “[t]he concept of the jury as the arbiter of disputed

facts appears to predate recorded history. Ancient Greek tradition credits
Athena, the goddess of wisdom, with convening the first jury. LLOYD E.
MOORE, THE JURY: ToOL OF KINGS, PALLADIUM OF LIBERTY 1 (1973). But
750 years before the mythological trial of Orestes, recounted by Greek
playwright Aeschylus, the Egyptian New Kingdom was already resolving
minor disputes among workers on the necropolises using a ;‘Kenbet,” a
council of eight members, four from each side of the Nile. »)

Respondent asked the victim’s mother and Poindexter’s ex-wife
about the testimony of her daughters and “their willingness or desire to

make up an allegation.” RP at page 330, line 11-25. Id. Over objection,

whether Poindexter was prejudiced by a subsequent amendment, as seems to be the implication of

9.




the witness was permitted to express her opinion on the credibility of the
alleged victims by her answer. Id. RP at page 331, line 1-16. Over
repeated objection this witness asked if there was “any question who had
done this to your daughters?” to which the mother of the alleged victim’s
said “no.” RP at 331.

Further, the primary investigating detective in the case was also
permitted to also express his direct, core opinion about the affirmative
credibility of the testimony of the two alleged victims, over objection. RP
at 341 line 1-14 The Detective indicated to the jury that “I think they all
presented pretty accurately in the way they festified.” Id. (emphasis
supplied.)

The Court of Appeals failed to apply the constitutional standards
properly in assessing the prejudicial effects of such admitted evidence.
While the Court of Appeals recognized the Respondent conceded to the
improper testimony and opinion of the mother and ex wife witness, the
Court of Appeals failed to properly conclude the Respondent meet its
burden in establishing harmless error. State v. Koslowksi, 166 Wn.2d 409
(2009).

Specifically, the classification of witnesses who expressed their

direct opinion either to the credibility of the alleged victims and to the

contained in FN 3.

-18-




direct guilt of Poindexter could not be more prejudicial to Poindexter, and
an independent jury. The mother of the alleged victim ex-wife of
Poindexter is a particular poignant witness to both lay direct opinion
blame and direct veracity opinion of the alleged victims. It is incalculable
the adverse prejudicial effect this had on the jury. The primary
investigating Detective opinion vouching for the credibility of the alleged
victims either out of their out of court statements or in-court testimony, or
comparison of both, is independently devastatingly prejudicial to
Poindexter, and an independent jury.

The substantial prejudicial impact to Poindexter by this permitted
testimony was further exacerbated because Poindexter was bluntly
prohibited from examining the alleged victims as to their credibility in the
limitation of cross-examination (see Issues Presented #1, herein), yet
unfettered opinion testimony of two witnesses was permitted to vouch for
credibility and express an opinion as to guilt. Herein, there was no forensic
evidence introduced in this case-at all; no expert witnesses; no physical or
trace evidence. The case rose and fell on the subjective issues of witness
credibility. The Court of Appeals opinion is in error in finding the

Respondent met its burden in finding harmless error.

-19-




F. CONCLUSION

The opinion of the Court of Appeals herein is contrary to decisions

of this Court and the Issues Presented independently and collectively

present significant constitutional issues and therefore respectfully this

Court should accept review under RAP 13.4.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, No. 81213-1-I

Respondent, DIVISION ONE
CHRISTOPHER POINDEXTER, UNPUBLISHED OPINION

)

)

)

)

V. )
)

)

)
Appellant. )
)

MANN, C.J. — Christopher Poindexter appeals his conviction of three counts of
first degree child molestation and one count of second degree child molestation. He
argues retrial is required because (1) the court admitted inadmissible hearsay, (2) his
constitutional right to confront the witnesses against him was violated, (3) the court
erred by admitting impermissible opinions from witnesses, and (4) the court prejudiced
him by allowing an amendment to the charging document. We affirm.

FACTS

In May 2018, the State charged Poindexter with five counts of first degree child
molestation and two counts of second degree child molestation for acts committed
years earlier on his stepdaughters, J.D. and K.S. Trial began in November of 2019.
J.D. and K.S., who were 21 and 18 years old respectively at the time of trial, both

testified.

Citations and pin cites are based on the Westlaw online version of the cited material.



No. 81213-1-1/2

J.D. testified that when she, K.S., their mother, and Poindexter lived on Grove
Street in Bellingham, “[e]verything was going normal, then it started to get weird.” When
J.D. was 10 or 11, she and Poindexter were watching television in his bedroom.
Poindexter told J.D. to come closer, climb on top of him, and lay on him. J.D. complied.
Poindexter held her hips and rubbed her behind against his genitals for 20 to 25
minutes. She told no one about it because Poindexter said to keep it just between
themselves, and, as her father, she listened to him.

In early 2010, the family moved to a house in Sudden Valley. J.D. was now in
sixth grade, and K.S. was in third grade. J.D. testified that when she was 12 or 13,
Poindexter molested her again. K.S. testified that when they lived in Sudden Valley,
Poindexter molested her 10 to 15 times, “like a routine.” She was not yet 12.
Poindexter would call her over to sit on his lap after he arrived home from work. He
would caress K.S.’s body, including her vagina, over her clothes. Poindexter would also
rub K.S. against his genitals, as he did to J.D. On several occasions, including once
when J.D. and her mother were in an adjacent room, Poindexter open-mouthed kissed
K.S. with his tongue. K.S. did not tell anyone about being molested.

After Poindexter and the victims’ mother separated in 2014, J.D. and K.S.
disclosed Poindexter’s predations to each other. They did not tell their mother,
however, because they were afraid of hurting her. J.D. continued to communicate with
Poindexter because he “was all | had as a father, so | didn’t want to lose it.” They
communicated through text or Facebook messages. Poindexter sometimes sent
messages to J.D. that made her uncomfortable, such as calling her “hot stuff,” asking

what she was wearing, and asking for a picture of her wearing body paint. J.D.
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eventually showed the messages to her boyfriend, who told her to stop communicating
with him because Poindexter was a “creep.” J.D. texted Poindexter to say “good-bye”
and explain her boyfriend’s reaction. That strong reaction also prompted J.D. to
disclose Poindexter’s molestation.

J.D. and K.S. simultaneously disclosed to their mother that Poindexter molested
them. The same day, their mother reported to the police that J.D. and K.S. had been
molested. After a three-month investigation, Poindexter was arrested and charged.

During the State’s case-in-chief, it moved to amend the information by dropping
two charges against Poindexter and expanding the charging periods on the remaining
counts. The court allowed the amendment over Poindexter’s objection. Poindexter also
objected to testimony from J.D. and her mother on hearsay grounds. The jury found
Poindexter guilty on three counts of first degree child molestation, guilty on one count of
second degree child molestation, and not guilty on one count of first degree child
molestation.

Poindexter appeals.

ANALYSIS

A. Hearsay

Poindexter challenges testimony from J.D. and her mother as prejudicial and
inadmissible hearsay. We disagree.

We review the court’s decision to admit evidence for abuse of discretion. State v.
Thomas, 150 Wn.2d 821, 856, 83 P.3d 870 (2004). A court abuses its discretion when
its decision rests on untenable grounds or reasons. State v. Lee, 188 Wn.2d 473, 486,

396 P.3d 316 (2017).
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Hearsay is generally inadmissible. ER 802. “Whether a statement is hearsay
depends upon the purpose for which the statement is offered. Statements not offered to
prove the truth of the matter asserted, but rather as a basis for inferring something else,

are not hearsay.” State v. Garcia, 179 Wn.2d 828, 845, 318 P.3d 266 (2014).

Poindexter argues the court erred by letting J.D. testify to her boyfriend’s reaction
to Poindexter's messages. J.D. testified to her boyfriend’s statements to explain why
she finally disclosed Poindexter’s history of abuse. J.D.’s boyfriend’s statements were
not admitted to prove the matter asserted and were, therefore, not hearsay. Garcia,
179 Wn.2d at 845.

Poindexter contends the court erred when the victims’ mother was allowed to
testify to statements made by J.D. and K.S. when disclosing Poindexter's abuse. A
prior consistent statement admitted through ER 801(d)(1)(ii) “is not hearsay if it is
consistent with the declarant’s testimony and is used to rebut an allegation of recent

fabrication.” Peralta v. State, 191 Wn. App. 931, 952, 366 P.3d 45 (2015), revd on

other grounds, 187 Wn.2d 888, 904, 389 P.3d 596 (2017).

In relevant part, the victims’ mother testified:

That there had been instances where if she was alone with him that
there, you know, it was suggested that she—and both cases—go change
clothes or go change into something different other than pants, maybe
shorts. There was touching, inappropriate touching. Having her—and this
goes for both—to sit on his lap or come lay next to him. | can’t recall the
exact instances. . . . But that’s, that was, you know, the brunt of what they
had told me. And it was multiple instances, it wasn'’t just one or two times.
... It had started in Grove Street . . . | don'’t recall, you know, bedrooms
or places. They didn’t go into that kind of detail. Sudden Valley it was like
downstairs in the rec room, or, I’'m not sure exactly what locations they
were in.
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They wanted to try to keep that semblance of normalcy. They also didn'’t
know how to tell me. | asked them why, what took so long. They didn’t
know. They were scared. They didn’t know how to tell me. They said
they didn’t know, either one of them, about the other’s.

J.D. and K.S. both testified extensively about Poindexter’s predations and
testified about disclosing them to their mother, including why they did not disclose
having been molested until years later. Poindexter cross-examined both victims and
repeatedly questioned their recall of the years when they had been molested.
Poindexter also asked many pointed questions to highlight inconsistencies between
J.D.’s trial testimony, text and Facebook messages, and her pretrial interview
responses. He did the same with K.S. It was apparent Poindexter’s defense theory, as
he explained in closing argument, was that J.D. and K.S.’s inconsistencies
demonstrated they lied and had a motive to lie:

Kids don't lie, right? Kids don'’t lie. We heard that initially in this case.
Kids don’t lie and they should be believed. Well, we heard a different
dimension of that, which is really the fundamental request the prosecutor
makes that you believe for proof that kids don’t lie and they have nothing
to gain, ergo, Mr. Poindexter is guilty. That’s essentially his argument:
they have nothing to gain and that kids don't lie.

Now, you have to ask yourself[,] are the hallmarks of credibility
inconsistencies, internal [inconsistencies] with yourself? . . . Is that a
hallmark of credibility? . . . Is a hallmark of credibility [a] complete lack of
recollection of anything at all, anything at all in that time period by either
alleged victim of anything else? One of the instructions says that you are
the sole judges of credibility and can consider the manner in which
someone testifies, their memory as to the alleged events.

So, you have to ask yourself why would that attorney representing
[Poindexter] illustrate that [J.D.] made additional allegations [in pretrial
interviews] that she didn’t say in testimony? Well, for the simple reason is
that it illustrates, it illuminates, it demonstrates that she is not consistent.
We have the same thing with [K.S.] as well.

5
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The circumstances here are similar to Thomas. In Thomas, an employee

convicted of burglary and murder argued that ER 801(d)(1)(ii) did not permit testimony
from his girlfriend about having previously told others about his crimes because he did
not allege she was lying. 150 Wn.2d at 830, 864-66. The girlfriend had helped the
employee execute his plan to rob and murder his employer. Thomas, 150 Wn.2d at
831, 835-36. The girlfriend later told her sister and a friend that the employee had
murdered and robbed his employer. Thomas, 150 Wn.2d at 837. The girlfriend later
pleaded guilty to robbery and rendering criminal assistance in exchange for testifying

against the employee. Thomas, 150 Wn.2d at 839. At trial, the girlfriend testified about

the employee’s role in the murder and about telling others of his role. Thomas, 150
Wn.2d at 864. On cross-examination, the employee asked a series of questions about

the girlfriend’s plea agreement and the sentenced she received. Thomas, 150 Wn.2d at

865-66. He also pointed out inconsistencies between the girlfriend’s pretrial interviews
and trial testimony. Thomas, 150 Wn.2d at 866. Because his series of questions
implied she had a motive to fabricate her testimony, the Supreme Court held that
ER 801(d)(1)(ii) applied. Thomas, 150 Wn.2d at 866.

Like Thomas, Poindexter’s cross-examination was intended to demonstrate both
victims were inconsistent because they had fabricated their allegations. ER 801(d)(1)(ii)
applied.

Poindexter cites State v. Bates, 196 Wn. App. 65, 383 P.3d 529 (2016), to argue

that the confrontation clause permits testimony about prior consistent statements from

the declarant only. Poindexter misunderstands Bates.
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In Bates, Division Three of this court quoted State v. Rohrich, 132 Wn.2d 472,

478, 939 P.2d 697 (1997) to explain the confrontation clause requires that “the
declarant [must] have been generally subject to cross-examination,” specifically “subject
to cross-examination concerning the out-of-court declaration.” 196 Wn. App. at 74-75.
In Rohrich, our Supreme Court concluded retrial was required where the victim testified,
but all of the testimony about the alleged sexual acts was introduced through third-party

witnesses. 132 Wn.2d at 474, 481. But the Bates court affirmed the defendant’s

convictions on two counts of child rape because the victim’s testimony on direct
examination was sufficient to allow the defendant to cross-examine her about
statements also testified to by third-party withesses and admitted under ER 801(d)(1)(ii).
196 Wn. App. at 75-77. Thus, the apt understanding of Bates is that ER 801(d)(1)(ii)
allows a prior consistent statement to be admitted regardless of which witness testifies
to it when the declarant is also a witness and gives testimony sufficient to allow cross-
examination about the statement. 196 Wn. App. at 71, 76-77.

J.D. and K.S. testified about being molested and about disclosing the molestation
to their mother. Poindexter strongly implied they fabricated the allegations. The victims’
mother’s testimony of her daughters’ prior consistent statements was properly admitted
for nonhearsay purposes through ER 801(d)(1)(ii). The court did not abuse its

discretion.

B. Right to Confrontation

Poindexter contends three evidentiary rulings violated his right to confront the

witnesses against him. We disagree.
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We review alleged violations of the confrontation clause de novo. Bates, 196
Whn. App. 65, 72, 383 P.3d 529 (2016). The confrontation clause prohibits admission of
testimonial hearsay from an absent witness whom the defendant has not had an

opportunity to cross-examine. State v. Scanlan, 2 Wn. App. 2d 715, 724, 413 P.3d 82

(2018). It also prevents the State from introducing adverse testimony using tactics that
deprive a defendant of the opportunity to cross-examine the declarant about their
accusations. Bates, 196 Wn. App. at 75.

Poindexter argues the State violated his right to confrontation by eliciting
testimony from the victims’ mother recounting her daughters’ disclosure about
Poindexter molesting them. As discussed, this testimony was admissible under
ER 801(d)(1)(ii) and, therefore, not hearsay. The confrontation clause was not
implicated. Scanlan, 2 Wn. App. 2d at 724. Even if the testimony was hearsay,
Poindexter had ample opportunity to cross-examine J.D. and K.S. about their
allegations. Testimony from the victims’ mother about her daughters’ disclosures did
not violate the confrontation clause. Scanlan, 2 Wn. App. 2d at 724.

Poindexter also argues his confrontation clause rights were violated when J.D.
testified about her boyfriend’s reaction to Poindexter's messages. As discussed, J.D.’s
boyfriend’s statements were not hearsay. They were admitted to show how they
affected J.D. and not to prove the truth of the matter asserted. These statements did
not implicate the confrontation clause. Scanlan, 2 Wn. App. 2d at 724.

Poindexter contends his right to confrontation and right to present a defense
were violated by the court limiting his cross-examination of K.S. about her memory. The

scope of cross-examination is within the trial court’s discretion, and the court abuses its
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discretion by restricting a defendant’s cross-examination without lawful justification.

Garcia, 179 Wn.2d at 844 (citing State v. Lamb, 121, 127, 285 P.3d 27 (2012); State v.

Darden, 145 Wn.2d 612, 619, 41 P.3d 1189 (2002)).

The right to confrontation and the right to present a defense are not unlimited.
State v. Blair, 3 Wn. App. 2d 343, 349, 415 P.3d 1232 (2018). “The defendant’s right to
present a defense is subject to ‘established rules of procedure and evidence designed
to assure both fairness and reliability in the ascertainment of guilt and innocence.”

Blair, 3 Wn. App. 2d at 350 (quoting Chambers v. Mississippi, 410 U.S. 284, 302, 93 S.

Ct. 1038, 35 L. Ed. 2d 297 (1973)). The right to confrontation does not allow the
introduction of otherwise inadmissible evidence. Blair, 3 Wn. App. 2d at 349 (“and ‘the
Constitution permits judges to exclude evidence that is repetitive . . . only marginally
relevant’ or poses an undue risk of ‘harassment, prejudice, [or] confusion of the issues.”

State v. Orn, No. 98056-0, slip op. at 9 (Wash. Mar. 18, 2021) (alterations in original)

(internal quotation marks omitted) (quoting Holmes v. South Carolina, 547 U.S. 319,

326-27, 126 S. Ct. 1727, 164 L. Ed. 2d 503 (2006)),

https://www.courts.wa.gov/opinions/pdf/980560.pdf.

Poindexter cross-examined K.S. extensively about her memory and recall of the
time period she alleged having been molested. He questioned her inability to specify a
date or season of the year when she was first molested. He asked about her teachers’
names and the subjects she studied during fourth and fifth grade. He asked where she
celebrated Christmas during those years. K.S. remembered her teachers’ names but
otherwise could not recall or gave uncertain answers. Poindexter then asked K.S.

general questions about fourth and fifth grade:


https://www.courts.wa.gov/opinions/pdf/980560.pdf
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Q: Can you tell us one thing that you did in fourth grade, one thing of
significance that you remember about fourth grade?

A: Of significance, | cannot recall.
Q: Do you have best friends in fourth grade that you remember?
A: Yes, her name was [K.R.].

Q: Okay. And then how about fifth grade? Can you tell us anything of
significance that you remember about fifth grade, apart [from] what you've
testified to?

A: | can’t remember anything significant from fifth grade.

Q: Okay. And did you have a best friend in fifth grade?

A: 1did. Her name was [R.].

Q: Okay. How about other friends in fifth grade that you can recall?

At this point, the State objected, and the court limited Poindexter to “one or two more
questions of this sort,” explaining “you’re getting to the end of this line of questioning.”

The parties do not dispute that K.S.’s credibility and memory were relevant.
Thus, the question is whether a lawful justification existed to restrict cross-examination.
Darden, 145 Wn.2d at 625. Under ER 403, relevant evidence may be excluded if its
probative value is outweighed “by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.”

K.S.’s credibility was central to the charges against Poindexter and her ability to
recall being molested was closely related. But the court gave Poindexter considerable
latitude to demonstrate that K.S. struggled to recall details from the two years when
Poindexter allegedly molested her. With each new question about K.S.’s memories,
Poindexter made the same point: K.S. was not credible because her recall was faulty.

He made this point repeatedly. Under these circumstances, the court had the discretion

10
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to stop Poindexter from continuing to elicit the same evidence on cross-examination.
See Orn, slip op. at 9 (the constitution permits exclusion of repetitive evidence).

C. Opinion Testimony

Poindexter argues that Detective Francis and the victims’ mother improperly
bolstered the victims’ credibility, thus requiring a retrial.’

We review a court’s decision to admit testimony for abuse of discretion. Thomas,
150 Wn.2d at 856. “A witness may not offer testimony in the form of an opinion

regarding the guilt or veracity of the defendant.” State v. Notaro, 161 Wn. App. 654,

661, 255 P.3d 774 (2011). “[T]estimony that is not a direct comment on the defendant's
guilt or on the veracity of a witness, is otherwise helpful to the jury, and is based on

inferences from the evidence is not improper opinion testimony.” City of Seattle v.

Heatley, 70 Wn. App. 573, 578, 854 P.2d 658 (1993).

During direct examination of Detective Francis, the prosecutor asked, “Do you
recall anything about your initial impression of meeting [the victims’ mother] and the
girls?” and Detective Francis responded, “No, | think they all presented pretty accurately
with the way they testified.” Poindexter objected to this answer for commenting on the
victims’ credibility.

Understood in context, it is clear Detective Francis was commenting on the
victims’ demeanor, not their testimony or credibility. Just before Detective Francis
testified, the State asked the victims’ mother about K.S.’s demeanor during her police

interview. Before asking the question that yielded the objectionable response, the

" Poindexter appears to argue the prosecutor also commented on the victims’ credibility. He does
not argue the prosecutor committed misconduct nor does he allege any specific prejudice, so we decline
to review it.

11
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prosecutor asked about the circumstances in which Detective Francis and his partner
first met and interviewed the victims. After the court overruled Poindexter’s objection,
the prosecutor asked, “Do you remember anything in particular about either [the victims’
mother] or the girls’ demeanor when you first met them going to do the interviews?”
When Detective Francis’s partner testified, the prosecutor asked about K.S.’s demeanor
in his interview with her. Because Detective Francis’s response was an inference from
his observations and did not touch on the victims’ veracity, he did not comment on their
credibility. Heatley, 70 Wn. App. at 578.

Poindexter argues the victims’ mother improperly opined about his guilt. The
prosecutor asked, “Any question in your mind about who had done this to your
daughters?” The victims’ mother replied, “No.” The State concedes the response was
improper and opined on Poindexter’s guilt.?

We review admission of an improper opinion on guilt using the constitutional

harmless error standard. City of Seattle v. Levesque, 12 Wn. App. 2d 687, 711, 460

P.3d 205 (2020). Under this standard, we presume the error was prejudicial, and the
State bears the burden of establishing the error was harmless. Levesque, 12 Wn. App.

2d at 711. “If the untainted evidence is so overwhelming that it necessarily leads to a

finding of the defendant's guilt, the error is harmless.” State v. Koslowski, 166 Wn.2d

409, 431, 209 P.3d 479 (2009).

2 The State urges review under the “manifest constitutional error” standard, contending
Poindexter did not object to this question. The record does not support it. Poindexter objected twice to
this line of questioning, including for comment on the victims’ credibility. His second objection was to “all
of this testimony” and was made moments before the question at issue on appeal. Poindexter preserved
this issue for review. See State v. Black, 109 Wn.2d 336, 340, 745 P.2d 12 (1987) (citing ER 103(a)(1))
(review of a question not specifically objected to is proper when the “ground for objection is readily
apparent from the circumstances”).

12
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In Levesque, this court concluded a driver convicted of driving under the
influence was prejudiced by several police officers’ improper opinion testimony. 12 Wn.
App. 2d at 691. Two officers were dispatched to a car accident, and one arrested the
driver. Levesque, 12 Wn. App. 2d at 691-92. At trial, the arresting officer opined the
driver had appeared “impaired by a stimulant” and “was definitely impaired at the time of
the accident.” Levesque, 12 Wn. App. 2d at 693. The driver’s defense theory was that
he was on prescription medication for past injuries, and a reaction to that medication
explained his appearance and behavior when arrested. Levesque, 12 Wn. App. 2d at
694. The driver’s physician testified in his defense about his medical conditions, his
medications, and how the two could cause the driver to appear impaired, consistent with
the officer’s testimony. Levesque, 12 Wn. App. 2d at 711-12.

The Levesque court concluded the State failed to demonstrate the arresting
officer’s opinion was harmless. 12 Wn. App. 2d at 711. First, the opinion was from a
police officer, whom a jury may view as particularly reliable. Levesque, 12 Wn. App. 2d
at 711. Second, the officer’s credibility was bolstered by his role as the arresting officer
and by the State’s questioning about his training and experience, including with field
sobriety testing. Levesque, 12 Wn. App. 2d at 692, 711. Third, the physician’s
testimony could have reasonably let the jury accept the driver's defense theory.
Levesque, 12 Wn. App. 2d 711-12.

Unlike the police officer in Levesque, whose experience and objectivity lent an
aura of reliability, the victims’ mother was not presented as specially trained or

objectively reliable. She testified that she reported Poindexter to the police after her

13
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daughters disclosed his predations. The jury knew she believed her daughters and,
therefore, also believed in Poindexter’s guilt.

Also unlike Levesque, the State presented overwhelming evidence
demonstrating Poindexter’s guilt absent the improper comment and rebutting his
defense theory. J.D. and K.S. both testified about Poindexter molesting them when
they were children. The jury could have found them credible and convicted Poindexter
on their testimony alone.

The State’s evidence effectively rebutted Poindexter’s defense theory, which was
that both victims were lying because he “simply wasn’t there” and lacked the opportunity
to molest them. Poindexter testified that he was never alone with either victim, despite
being their stepfather. He explained he was never home alone with the victims because
he worked for ten hours each day for five or six days every week, commuting from
Sudden Valley to Seattle, and returning home around six or seven o’clock at night. But
J.D. and K.S. testified consistently that Poindexter would regularly be alone in the house
with them. Poindexter’s theory does not account for testimony from both victims
explaining that he molested them when others were home. J.D. testified Poindexter first
molested her when K.S. was in the room but was too young to realize anything
inappropriate was happening. K.S. testified Poindexter molested her at least once
when her mother and sister were home. And even if the jury believed Poindexter was
never home alone with the victims because he worked long hours, K.S. testified
Poindexter would most often molest her after coming home from work. Under these
circumstances, the State demonstrates the error from admitting the comment on

Poindexter’s guilt was harmless beyond a reasonable doubt.

14



No. 81213-1-1/15

D. Amended Charging Document

After J.D. and K.S. testified about when and how frequently they were molested,
the State moved to amend the information by dropping two counts alleging Poindexter
molested J.D. when they lived on Grove Street and by extending the charging periods
for the remaining counts to include the entire time they lived in Sudden Valley. The
court granted the motion. Poindexter argues the amendment was a substantive change
affecting his entire trial strategy. We disagree.

CrR 2.1(d) allows amendment of an information any time before the verdict if the
substantial rights of the defendant will not be prejudiced. We review a decision to grant

a motion to amend an information for abuse of discretion. State v. Brooks, 195 Wn.2d

91, 96, 455 P.3d 1151 (2020) (citing Lamb, 175 Wn.2d at 130; State v. Brett, 126 Wn.2d
136, 155, 892 P.2d 29 (1995)).

A constitutionally permissible charging document must allege “all essential
elements of a crime to inform a defendant of the charges against him and to allow for
preparation of his defense.” Brooks, 195 Wn.2d at 97 (citing U.S. CONST. amend. VI;
WASH. CONST. art. |, § 22). Neither first nor second degree child molestation include
time as an essential element. See RCW 9A.44.083 (“a person is guilty of child
molestation in the first degree when the person has, or knowingly causes another
person under the age of eighteen to have, sexual contact with another who is less than
twelve years old and not married to the perpetrator and the perpetrator is at least thirty-
six months older than the victim.”); RCW 9A.44.086 (same but prohibiting sexual

contact with a person between 12 and 14); see also State v. Goss, 186 Wn.2d 372, 379,

378 P.3d 154 (2016) (essential elements are those necessary to establish the illegality

15
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of the behavior charged). Where, as here, time is not an element of the crime charged,
“amendment of the date is a matter of form rather than substance, and should be
allowed absent an alibi defense or a showing of other substantial prejudice to the

defendant.” State v. DeBolt, 61 Wn. App. 58, 60-62, 808 P.2d 794 (1991). Poindexter

has the burden of proving prejudice because essential elements of the charges were
not amended. Brooks, 195 Wn.2d at 98.

Poindexter is incorrect that amending the charging periods prejudiced him by
substantively changing the crimes charged.® Poindexter did not raise an alibi defense
and fails to demonstrate any prejudice from the amendment. Although he argues the
amendment implicated “[a]ll aspects of trial preparation, trial strategy, voir dire, [and]
cross-examination,” Poindexter knew he had been charged with several counts of
molesting J.D. and K.S. “on or about . . . and/or between” the dates in the first
information. Those dates encompassed when the family moved to Sudden Valley and
the first year they lived there. Poindexter was apprised he was being charged for
allegedly molesting his stepdaughters when living in Sudden Valley. Amending the
information to reflect the two years the victims lived in Sudden Valley did not change the
substance of the charges. Poindexter fails to show prejudice from the amendment.

Affirmed.

3 Poindexter does not argue he was prejudiced by the State’s decision to drop two of the charges
against him.
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WE CONCUR:
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MOTIONS IN LIMINE

- o 0 o -
NOVEMBER 13, 2019
- o 0 o -
(Beginning of requested proceedings.)

THE CLERK: Christopher Poindexter
18-1-00679-37.

THE COURT: Good morning, Mr. Jones.

MR. JONES: Good morning.

THE COURT: Good morning, Mr. Piculell.

MR. PICULELL: Good morning.

THE COURT: And counsel, would you
introduce yourself and pronounce your name for
the record, please.

MR. PICULELL: Yes, thank you very much,
Your Honor. Gene Piculell for Mr. Poindexter,
who is present out of custody to my left.

THE COURT: All right, thank you.

MR. PICULELL: Thank you.

THE COURT: I understand we're here for
pretrial motions. I've received the State's
motions in limine and have reviewed them. I
just received the Defense trial memorandum so I
have not yet viewed it, but I have it. And what
do the parties anticipate in the way of pretrial

motions?
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MR. JONES: Thank you, Your Honor. So I,
it was my anticipation that we would go through
one-by-one each of the motions made by either
side and address those preliminarily. In review
of them I don't, this is, I would say that I
don't think there is much of real contention or
substance there, it's just somewhat standard
motions I think for the most part, so we should
be able to get through them one-by-one fairly
quick and get a ruling from the Court, that's
what I would say.

I also have an issue with the Information
I'd like to address with the Court briefly so
whenever the Court wants me to do that I can.

THE COURT: All right. Why don't you
begin with that.

MR. JONES: So I was seeking to file
today the State's First Amended Information,
give the Court a copy of that. I just went over
this with Mr. Piculell, I would say this
addresses some scrivener's errors on the
original Information. Count, excuse me, Count 4
of the original Information had contained a
parenthetical that just said "insert victim

initials here" and that's from our template
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charging language, so I've changed that and
inserted the wvictim's initials that apply but,
so that's one change I made.

And the other is a timeframe on Counts 6
and 7, which is changed from August 4, 2010, to
August 5, 2010. I was off one day on the
victim's date of birth.

So those are the only three changes I've
made, and I don't think they are changes of
substance, and I don't think they effect
preparation of the case by either side and would
ask the Court to accept it.

THE COURT: Any objection?

MR. PICULELL: Thank you, Your Honor.

Mr. Jones did explain those technical
amendments before the court commenced. I would
concur, I think they are scrivener's errors,
technical fixes. I explained that to my client,
there is no prejudice to him by the filing of
the First Amended Information. We do
acknowledge receipt of the First Amended
Information and waive formal reading and ask the
Court to maintain the pleas previously entered
of not guilty.

THE COURT: All right. The Court will
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accept the filing of the First Amended

Information. Madam clerk, do you have a copy?

THE CLERK: No.

MR. JONES: I think the one I gave Your

Honor is the original.

THE COURT: The one you gave the Court is

the original? Unfortunately the Court didn'

realize that so I marked it with some notes.

The notes are simply indicating the changed
portions.

MR. JONES: I'1ll file this.

THE COURT: We'll accept a photocopy.

t

In

that case could you, I guess I don't really need

the original back, I'll have it in the
electronic file so that's fine. All right.

MR. JONES: Okay. All right.

And, Your Honor, Detective Francis just

got here, he'll be seated with me in the trial.

This is Judge Garrett, this is Detective
Francis.
THE COURT: Good morning, Detective.
All right. Let's view the State's
motions in limine. Any objection from the
Defense to the granting of the first motion

limine?

in
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MR. PICULELL: There is not, Your Honor.

THE COURT: All right. That will be
granted. Neither party may conduct an
examination that invites one witness to comment
on another witness's accuracy or credibility.

Second motion; reference to the
consequences of a conviction. Any objection?

MR. PICULELL: No objection, Your Honor,
except with the caveat as contained in the WPIC
instruction as it may tend to make them careful.

THE COURT: Yes, the Court will give that
instruction on the request of either party. The
Court will not give that instruction sua sponte,
though it will be part of instructions given to
the jury as part of a package.

MR. PICULELL: Understood, Your Honor.

THE COURT: Okay. Reference to the
procedural history of the case. Any objection
to the Court's excluding that?

MR. PICULELL: There is not.

THE COURT: That motion is granted.

Any objection to No. 4 regarding a
missing witness argument?

MR. PICULELL: Your Honor, I don't

anticipate a missing witness instruction or
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argument. But I think it's, there will be some
examination concerning the detective's failure
to follow up on a particular individual, a hue
and cry witness, that apparently was not
followed up on. I think that is potentially
relevant examination.

THE COURT: And can you explain what you
mean by the term "hue and cry witness"?

MR. PICULELL: Yes. The, on the alleged
victim there was a report that her boyfriend was
the instigator of this series of events in terms
of reporting the allegation to the mother and
subsequently to the police. But the detective
inquired about that person, indicated on the
interview that he may need to ask the person
that person's information to contact, that it
was important that that person be contacted and
there was no further investigation. So I think
that it goes to the sufficiency of the
investigation.

THE COURT: All right. Any response?

MR. JONES: Sure, Your Honor. I think it
is appropriate. I don't have a problem with
guestions concerning the investigation. What I

hope would be included in the granting of this
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motion is any inference from that, that that
person would somehow be negative to the State's
case or contain information that would be
harmful to the case, and that's what a typical
missing witness would say. I don't anticipate
the Court being asked to give one, or one being
granted in this case. So I wouldn't want any
argument based on what that person who was never
spoken to would have said or could have said.

MR. PICULELL: And just brief rebuttal to
that, we may be ahead of ourselves in terms of
what the evidence may show, if the Court permits
that cross-examination, and of course reasonable
doubt can arise from the evidence or the lack of
evidence, and so in terms of those types of
inquiry or arguments I think that those might be
appropriate.

I don't foresee, as I've indicated, a
missing witness instruction because the
government has no particular control over that
individual or does not meet the other criteria
for missing witness instruction, but it goes to
the sufficiency, the adequacy, and thoroughness
or, from our perspective, lack of thoroughness

or lack of investigation.
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THE COURT: So at this point it sounds
like that any testimony about what that person
who was not contacted would have said would be
objectionable as speculation. Am I correct from
the State's perspective?

MR. JONES: I think so, yes, Your Honor.

MR. PICULELL: Right. And we're not
seeking to, we don't know, but as a profer we
know that the alleged victim Jacee indicated
that that person was the instigator of the hue
and cry of the complaint of complainant and it
was just never followed up on as far as an
investigative action by the detective.

THE COURT: All right. I'm going to
grant the motion as stated in the motion in
limine with the understanding that this does not
preclude an argument that the investigation was
inadequate or incomplete. That argument though
should not include testimony or argument as to
what any person who was not spoken with would
have said since that's not within the realm of
personal knowledge in any event.

Any objection to motion five regarding
speaking objections?

MR. PICULELL: There is not, Your Honor.
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THE COURT: That will be granted.

Any objection to six?

MR. PICULELL: There is not.

THE COURT: Six will be granted.

Any objection to seven?

MR. PICULELL: There is not.

THE COURT: All right. And I note that
there is a condition here that any potential 404
evidence be previously approved by the Court.
That i1is correct, the motion is granted with that
condition, and any request for such approval
should be made outside the presence of the jury.

Motion eight, personal belief arguments.
Any objection to prohibiting them?

MR. PICULELL: There are none.

THE COURT: That motion is granted.

And motion nine as to out-of-court
statements by the Defendant offered by the
Defendant?

MR. PICULELL: Your Honor, I think that's
well taken in terms of self-serving hearsay.

THE COURT: So you would not object?

MR. PICULELL: Correct.

THE COURT: And the Court will grant

that.
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MR. JONES: I do want to, maybe a little
discussion there is warranted, although the
Court has granted it. There was a series of
text messages that purported to be the
Defendant's words that were sent to me by
Defense counsel ahead of time. I appreciate
that, but those would be, those out-of-court
statements from him would be included I believe
in this ruling.

THE COURT: All right.

MR. JONES: In case there is discussion
on that. I think to some extent they are going
to be admitted, if there are other reasons to
admit them perhaps they will come in. I'm
thinking of those in this motion, Your Honor.

THE COURT: All right. So you'd like the
Court to classify those statements as hearsay
rather than as admissions?

MR. JONES: Yes.

THE COURT: Yes.

MR. JONES: To the extent Defense seeks
to introduce them, yes.

THE COURT: Mr. Piculell, any --

MR. PICULELL: I understand the

prosecutor's position and I understand the
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Court's ruling.

THE COURT: All right.

Ten, any objection to ten?

MR. PICULELL: Thank you, none.

THE COURT: Eleven; reference to
differing burdens of proof?

MR. PICULELL: Your Honor, there 1is no
authority on that. I don't generally, my usual
style is not to generally get into a description
of civil versus criminal, but I do think it's
appropriate from time to time. I have sunken
into that this is a criminal case, beyond a
reasonable doubt, this i1is not a case where
you're suing your doctor or something like that,
and certainly the Jjurors are aware of a civil
case versus a criminal case, and so I would ask
the Court to deny that motion.

THE COURT: Do you wish to address that?

MR. JONES: Yeah, I think the argument as
to other burdens of proof expands upon what's
otherwise contained in the instructions about
the burden of proof. I think it asks the jury
to, to understand other burdens of proof then be
able to apply some other comparison between

other burdens, and in this case all of that is
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extraneous to what the instructions, which is
the criminal burden of proof, and I think the
Court should stick with the instructions rather
than the extraneous stuff.

THE COURT: I'm going to reserve on this
motion, and the reason is this; I've often heard
lawyers in jury selection talking with Jjurors
about the burden of proof they may have seen
when they served on a civil trial, I don't want
to preclude that. If there i1is discussion of the
differing standards of proof in specific ways,
however, and especially if the discussion goes
past the difference between civil and criminal
standards and gets into nuances like clear and
convincing evidence, I will instruct the jury at
that point that the instructions on the law will
be those that come from the Court and that the
Court will be instructing as to a reasonable
doubt standard.

So the ruling is reserved, but the
parties know the Court's position on that issue.

MR. JONES: Thank you.

THE COURT: Twelve; 1t's generally my
practice to make general orders in limine

applicable to both parties. Here not all of the
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orders are applicable to both parties, for
example, nine regarding out-of-court statements
by the Defendant requires a different rule for
their introduction by opposing party as it does
for the Defense, but I generally make motions or
make orders equally applicable to both sides and
it seems that many of these motions are phrased
in those terms.

What I would propose is that motion be
granted as rephrased, and rephrased that any
pretrial, any of these orders in limine apply to
both parties with the exception of order nine.
What response?

MR. PICULELL: I'll defer to the Court,
thank vyou.

THE COURT: Mr. Jones?

MR. JONES: No comments on that. That
makes sense to me, Your Honor.

THE COURT: All right. And I'm going to
assume that the pretrial evidentiary rulings
that this motion refers to means the court
orders on these motions in limine?

MR. JONES: Yes.

THE COURT: All right. All right, I've

taken out that, all the language of that motion
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and substituted the orders in limine shall apply
to both parties except for number nine. On
those terms, the motion is granted.

Thirteen?

MR. PICULELL: ©No objection.

THE COURT: Thirteen is granted.

And fourteen?

MR. PICULELL: ©No objection.

THE COURT: Fourteen is granted.

And then, Mr. Jones, have you had time to
review the Defense trial memorandum?

MR. JONES: Yes, i1t was sent to me last
week, plenty of time for me. Thank you.

THE COURT: I've not had the opportunity
to review it. I'm going to take that
opportunity right now without leaving the bench,
I think that's probably the most efficient
approach.

All right. I'm ready to discuss the
issues raised by the Defense' trial memorandum.
First i1is the motion to exclude witnesses prior
to their testimony.

MR. JONES: That's fine. I've talked to
my witnesses. I do want to explain a little of

the dynamic here; the three civilian witnesses
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the State has is a mother with her two children,
her two daughters, and they are very close to
one another I would say and use each other for
emotional support hearing what is hard for them
in this trial. The mother specifically has
expressed the desire to be here after she
testifies to watch portions of the trial and be
as supportive as she can.

I've explained to them that the Court
would most likely rule that prior to testifying
they can't be in the courtroom to support one
another but, so as long as the ruling of the
Court's limited in that respect, I do anticipate
there will be some people in the courtroom
following their testimony.

THE COURT: All right. Any objection to
that?

MR. PICULELL: And, Your Honor, certainly
I'll absolutely have the utmost respect in
regard for witnesses testifying under a
difficult allegation. But if their mother is
going to be a witness in the case, or she 1is,
and we've asked that witnesses not be released
until there is agreement of the Defense on their

subpoena in the event that I anticipate or
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perceive potential additional testimony, and
certainly I'll exercise that position in good
faith, but I'm just a little concerned about the
sort of nebulous, that the mother will be
present following. She may still be a necessary
witness from the Defense' perspective.

THE COURT: All right. I'm going to
permit witnesses to remain in the courtroom
after they testify. And that does not effect,
of course, the right of the Defense to call a
witness as a rebuttal witness, but the Defense
may also exceed the scope of direct as a
substitution for bringing the witness in as a
rebuttal witness if the circumstances make that
appropriate. All right.

MR. JONES: I think the motion is correct
that the 3.5 and 3.6, those court rules I don't
have any issues for the Court under those two
court rules.

THE COURT: All right. And it doesn't
appear that a ruling is required from the Court
as to that on that, it's simply an observation.

MR. JONES: No.

THE COURT: All right. C as to excited

utterances?
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MR. JONES: I don't anticipate any of
this sort of evidence, although I'd 1like the
Court to reserve on it. Occasionally a witness
will testify in a way that, where they had
something to say, it's not planned for. That I
think can be analyzed under the evidence rules
in realtime by the Court after being aware of
what it is and what foundation has been laid or
not. None of this is anticipated, but it could
happen. I'd ask the Court to reserve on that.
The parties can make objections to excited
utterance hearsay evidence as necessary.

MR. PICULELL: Thank you, Your Honor.
With that gualification, the State expects the
same type of evidence the Defense expects, we'll
withdraw that or reserve, ask the Court to
reserve on this.

THE COURT: The Court will reserve. We,
of course, will asses any such proffered
evidence according to the standards of
admissibility and relevance.

Any objection from the State as to the
first motion, the first formal motion in limine
to exclude booking and arrest photos?

MR. JONES: No, Your Honor.
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THE COURT: All right, that is granted.
And the second formal motion in limine on

Page 4; evidence related to alleged use of

drugs?

MR. JONES: So I do want to talk about
this one a bit, Your Honor. I'm going to ask
the Court to deny the motion. What's true here

is that these girls who were young, young girls
around the ages of 10, 11, 12 in the timeframe
when the alleged molestation was occurring, they
identify time in some, to some extent by when
their dad, their step-dad was, started using
again, when he went to treatment. That is a
reference point in their mind as far as the
timing of when acts of molestation occurred and,
for the girls, but even more particularly for
the mother who judges, you know, has that event
as a reference point. I have to establish
timeframes at trial beyond a reasonable doubt
and to the extent the witnesses refer to the
use, the starting of the relapse on drugs, the
starting to use drugs, the going to treatment as
a time reference, I think the Court should allow
that and not kind of pull that rug out from

under the victim's recollection of their life
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during this time.

MR. PICULELL: Thank you, Your Honor.
What's underlying that, the profer on that is
that I concur with Mr. Jones that in the
interviews, both by the detective and by the
Defense, the alleged victims do reference his
use of narcotic, narcotics and then rehab or
treatment. However, I think that that, there 1is
no indication, there is no allegation from the
alleged victims that the events were caused by
the use of drugs or that he was under the
influence of the use of drugs. So I think the
relevancy is not present, at least on the
investigation from both sides of this.

And then secondly, it is I think more
prejudicial than probative of any issue in these
allegations, and I agree with the prosecuting
attorney in terms of the temporal reference or
that he was in treatment or he left the house,
but I think from the prosecutor's perspective
it's an easy cure that the witnesses can be
instructed when he left the house, or he wasn't
there, or he was leaving, or he left the
residence without a reference as to

methamphetamine use or other narcotic use and
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that preserves the prejudicial versus probative
impact analysis and doesn't prejudice

Mr. Poindexter in terms of defending the issue
that he is a methamphetamine addict in the
context of these charges.

THE COURT: My concern 1is that a
reference to the Defendant simply not being
there or having left the house may not be
sufficient for the witness to associate that
with particular events. On the other hand,
testimony regarding Defendant's use of, and
rehabilitation from, controlled substances 1is
prejudicial and should be minimized.

What I'm hoping, Mr. Jones, 1is that your
guestions to the witnesses can be in terms of
times stated more objectively. For example, was
it, you know, let's move forward to, I don't
know, June of 2010, or whatever the month is
that you're talking about. And if the witness
says, well, I can't, I can't remember by
calendar date, is there an important event that
would have occurred around there? We'll deal
with that in context, but what I'm hoping is
that in your witness preparation you can work

with the witnesses to see the correlation
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between the dates or the timing of events that
they believe are important, in other words the
events to which they, with which they associate
an instance of drug use or treatment, I'm hoping
that you can work with them to tie that to, tie
those events and their memories to more specific
dates.

If not, then I'll consider the testimony
in context mindful of the fact that the State
does have the burden of proving the time
elements in certain contexts. It may be that in
that context the parties could make a
stipulation as to a date as opposed to having
the witness testify, but I think these are
in-context questions. So I'm inclined to
reserve ruling on this motion while making it
clear to both parties that reference to drug use
or rehabilitation should come into the testimony
only as a last resort.

MR. JONES: I understand. And I will
speak with my witnesses ahead of time. If I
anticipate a specific problem, I'll bring it to
everyone's attention before they testify.

THE COURT: All right, thank you,

Mr. Jones.
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And to prohibit evidence publication to
the jury absent proper evidentiary foundation.
I think, Mr. Piculell, if I'm not being too
assuming, I think that what you're asking is
that evidence not be published to the jury until
it's been admitted; is that correct?

MR. PICULELL: That's correct, Your
Honor.

THE COURT: Any objection to that from
the State?

MR. JONES: No.

THE COURT: Okay, that's granted.

There are two specifics that are raised
on Page 5 of the Defense' trial memo, and
obviously the ruling will apply to them. Do the
parties have a dispute as to the admissibility
of these pieces of evidence, the texts and the
alleged data from social media?

MR. JONES: I don't anticipate a dispute
about that. To the extent I'm going to seek to
introduce them, I think I'll be able to
establish the necessary foundation between
recipient and the text messages to one of the
alleged victims in the case, so that's my plan.

THE COURT: All right. Do you expect an
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issue, Mr. Piculell?

MR. PICULELL: Just maybe a caveat in
terms of the prosecutor's earlier position
concerning text messages and statements and, of
course, I don't know how the government is going
to try its case, but potentially the rule of
completeness and substantive issue may arise,
but in terms of authenticity, no.

THE COURT: All right. All right, I've
granted the motion as to specific issues that
arise they will, I will address them in context,
but the procedural aspects of the motion, which
is that evidence not be shown to the jury until
it's been admitted, that will apply to all
evidence and proffered evidence.

MR. JONES: Thank you.

THE COURT: And I believe the last
substantive, second to last substantive issue 1is
testimony regarding texts sent to Crystal
Meyers, who I understand to be the mother of the
two alleged victims; 1is that correct?

MR. JONES: That's correct.

THE COURT: All right. Does the State
object to the Court's granting this motion?

MR. JONES: No, I have no objection to
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that.

THE COURT: All right. That motion is
granted.

And then the last substantive motion is
actually a procedural motion, it's simply if the
State believes that the door has been opened to
any otherwise inadmissible evidence, that the
issue be raised with the Court outside the
presence of the jury.

MR. JONES: Okay.

THE COURT: Any objection to that?

MR. JONES: No.

THE COURT: And that will be, that will
be granted and that will be granted as to both
parties. So both parties if they believe there
has been an opening of the door must raise that
outside the presence of the jury before bringing
in any evidence the Court has ruled is not
admissible.

MR. PICULELL: I understand. Thank you,
Your Honor.

THE COURT: All right. I have the
State's witness list. I understand in the
Defense trial memo that the Defense will not be

introducing the testimony of any other witness.
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Do you anticipate at this point, Mr. Piculell,
that you'll be calling Mr. Poindexter as a
witness?

MR. PICULELL: Yes, Your Honor. I did
advise Mr. Jones last week for his planning
purposes the case has been prepared with the
anticipation that he, Mr. Poindexter, would be
called. However, of course, we ask to reserve
that final decision until conclusion of the
government's case.

THE COURT: Yes. All right. Any other
pretrial motions that the Court should address?

MR. JONES: Yes, Your Honor. I don't
know if there will be a better time to do this,
but there are some, there are a few photographs
that I plan to use during my case, in particular
two photographs of the alleged victims that I
plan to show the jury during my opening
statement when I'm speaking about these young
ladies. So I wanted to put that before the
Court ahead of time in case there were
objections to that. So I can show Mr. Piculell
those photographs.

MR. PICULELL: Okay, thank you.

MR. JONES: And then I've also prepared
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as demonstrative exhibits a timeline of the
events, the events in this case span, you know,
over about 15 years from 2004 up through 2018,
and so I had prepared some demonstrative
exhibits. If there is any objection to me using
these, I wanted to have the Court to have a
chance to rule on those.

THE COURT: If you haven't already, will
you give them to Mr. Piculell to review?

MR. JONES: I'll show them to the Court
here. I apologize, those are my only copies at
this point. But you can make notes on them,
Your Honor.

THE COURT: I'm gquick with a pen.

MR. JONES: Yeah.

THE COURT: All right.

MR. PICULELL: Thank you, Your Honor.

In terms of the images and the prosector,
I think maybe it was Jjust an oversight, he
provided me as well with copies of the
residence. I have no objection to the images
that he has provided to us in discovery or to
photos that the Court is reviewing.

In terms of demonstrative evidence, it

appears that it's the prosecutor's summary of
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anticipated testimony, and so from that
perspective if there is going to be an
illustrative exhibit rather than potentially
characterized that as a summary of anticipated
testimony, so from that perspective I have an
objection.

THE COURT: An objection to?

MR. PICULELL: An objection to if it's
the prosecutor's summary of anticipated
testimony provided to a witness who has not
testified on the subject, and then the witness
testifies from that document the prosecutor has
prepared as to testimonial elements or
testimonial issues, then I would object to that

THE COURT: I see, I see. Is that the

intended use?

MR. JONES: No, no. It isn't, Your Honor.

I anticipate these dates and times and location
and ages will come from the witnesses themselve

from their memory, not from my demonstrative.

S

S

THE COURT: All right. And the point you

raise i1s a good one, Mr. Piculell, and I will
prohibit the State from using the demonstrative
evidence or the demonstrative exhibit

essentially to refresh recollection, but the us

e
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of demonstrative exhibits is appropriate and is
approved, all right, and that's as to both the
summaries the State wishes to introduce.

MR. JONES: Thank you. And that's all T
have, Your Honor. Well, to the extent the
Court's interested, I could give the Court some
timing predictions that I have about the case,
my witnesses, when I have them scheduled.

THE COURT: Why don't you do that because
we'll be asking the potential jurors about that.

MR. JONES: Okay. So I did anticipate
that today would be spent between motions in
limine and video dire. I would be prepared to
go to opening statements later this afternoon if
we get done with voir dire more quickly. And
but, as far as witnesses I've told them to be
here tomorrow starting first thing in the
morning and I have five, the three civilians and
two detectives, and I anticipate no problem
getting through all five of those on Thursday
starting whenever the Court tells us to be here.

The three civilians are traveling up from
down south together so I've told them all to
come in the morning rather than split them

between today and tomorrow morning.
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THE COURT: All right. And at this point
the State contemplates resting at the conclusion
of those five witnesses' testimony?

MR. JONES: Yes, yes.

THE COURT: All right. And that will be
some time Thursday and you're probably, sounds
like it will be afternoon, but you're not sure?

MR. JONES: Probably no later than end of
day Thursday.

THE COURT: All right. And then the
State will rest and what are your plans at this
time, Mr. Piculell?

MR. PICULELL: Thank you, Your Honor. We
haven't filed a witness list as the Court has
observed and so it's just potentially
Mr. Poindexter as I've indicated. I would
anticipate that his testimony would certainly be
concluded in the morning when we resume on next
week, on Monday I assume.

THE COURT: That is when we'll resume on
Monday the 18th. The weekend break is not ideal
but the Court's schedule makes it necessary as
Friday is taken up with the civil calenders and
civil motions. All right. So the parties, do

you anticipate at this point calling any
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witnesses other than Mr. Poindexter?

MR. PICULELL: I do not, Your Honor,
perhaps reserving for a witness that has
testified.

THE COURT: Yes.

MR. PICULELL: Thank you.

THE COURT: All right. So it sounds like
the parties expect to do closing arguments and
submission of the case to the jury some time
Monday?

MR. JONES: Yes.

THE COURT: All right.

MR. JONES: And instructions.

THE COURT: So it sounds like we would
want jurors who will able to serve certainly
through the close of business Monday and
probably on Tuesday in case the deliberations go
into Tuesday. Do the parties agree?

MR. JONES: Yes.

MR. PICULELL: Concur.

THE COURT: All right. And as to an
alternate juror, would the parties be
comfortable with one alternate juror?

MR. JONES: I am, Your Honor.

MR. PICULELL: Concur.
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THE COURT: That's good. The seat for
the 14th juror is not comfortable at all. We
have 13 seats in the jury box so that works much
better. All right.

MR. JONES: Does Your Honor have a
preference between trying to put in, get opening
statements done this afternoon versus starting
with the openings and witnesses tomorrow morning
instead? Does Your Honor have a preference with
that?

THE COURT: Do the parties expect
extensive openings?

MR. JONES: Maybe 20 minutes or 25
minutes for the State.

MR. PICULELL: I'll defer to the
prosecutor.

THE COURT: All right. I'd like to see
where we are and when we're there, if the jury
has been selected by say 3:00, I think it makes
sense to do openings this afternoon. If it's
later than that perhaps, perhaps not. I just, I
want, I'd like to get the openings in today if
it's possible to do that, if it's reasonably
possible, and I guess 3:30 would be the latest

time that I'd want us to be going into openings.
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Openings will have to take place together so we
won't stop after the State's opening and defer
the Defense opening to the next day. They will
be taken as a piece. I have a slight preference
to this afternoon Jjust in case witness testimony
tomorrow lasts longer than the parties
anticipated. I would like to get through all
witness testimony tomorrow.

MR. JONES: Okay.

THE COURT: All right. A couple things
I'd like to discuss but I want to be sure that
I'm addressing everything that the parties are
raising. Anything else from the State,

Mr. Jones?

MR. JONES: No, Your Honor.

THE COURT: Mr. Piculell?

MR. PICULELL: Thank you, none.

THE COURT: All right. A couple things
from the Court then. As the parties are aware,
we generally have unlimited challenges for
cause, six peremptory challenges for each side,
and then an additional peremptory challenge for
the alternate. I'll refer to the alternate as
the 13th juror rather than as the alternate, but

the 13th juror will be the alternate unless the
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parties agree otherwise. If the parties agree
otherwise, the Court will draw lots or whatever
the parties agree to at the close of the
evidence or at the close of closings just before
deliberations to select the alternate, but if
the parties don't agree on an alternate method
then the alternate will be Juror 13 and the
parties will each get one additional peremptory
challenge as to that 13th juror.

The parties, counsel will alternate
gquestioning of the jury panel. Do you have a
preference as to the time of the questioning, 20
minutes or 30 minutes?

MR. JONES: Twenty minutes seems fine
with me as a start.

THE COURT: That's workable for vyou,

Mr. Piculell?

MR. PICULELL: It 1is, thank you, Your
Honor. Concur with the prosecutor.

THE COURT: All right. I'll give vyou,
each of you a 3-minute warning when you get to
the 17-minute mark.

As for a brief statement of the case by
the Court to the panel, I think, unless the

parties have a detailed statement they agree on,
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my instincts would be to simply tell the panel
the nature of the charges and indicate that the
charges are denied and then follow the standard
instruction as to the fact a denial puts all
elements of the case into contest and before the
jury for deliberation. So a statement of the
case would simply be for the Court to recite the
charges as stated in the amended information.
Any objection from either party?

MR. JONES: No, Your Honor.

MR. PICULELL: Thank you, no, Your Honor.

THE COURT: And then lastly as to the
peremptory challenges, I have a worksheet that
I'm going to ask the parties to use as to their
peremptory challenges. I'll pass it back to
you, one or both of you may have used this in
prior trials, but it's a written worksheet that
the lawyers pass back and forth between each
other. It requires the State to make the first
peremptory challenge and then asks the opposing
party to indicate whether that party is raising
any challenge under Batson vs. Kentucky or State
vs. Saintcalle and the Defense is to write yes
or no and then the Defense indicates its first

peremptory challenge and the State is given the
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opportunity to raise any Batson's and Saintcalle
challenge it wishes to raise.

So I'll pass it back to you if either of
you would like to look at it, but give it back
to me and I'll pass it back to you again when
you do the peremptories. I usually do
peremptories after hearing the lawyers on
challenges for cause, which makes sense. So
you'll be seeing that again, I'll pass it to you
for the peremptories.

MR. JONES: Thank you.

THE COURT: Thank you, counsel.

All right. I understand that the jury
panel is to join us at about 10:30. I'll tell
all of you now that when the panel comes into
the room you're not to have any interaction with
the panel, you know that but I'm going to tell
the panel that I've instructed you to that
effect so I want to make sure that I actually
have.

Ms. Raymond, our reporter, will be seated
just to the, in the audience section of the
courtroom so that she can hear the jurors'
responses more easily. And all parties have the

Court's permission to turn your back to the
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Court and face the back of the courtroom as we
conduct voir dire. We'll change positions Dback
to the standard positions when voir dire has
been finished.

Is there any other issue we need to
address before the Jjury panel joins us?

We do have one spectator in the room.
You're welcome to be here in the room but the
jury panel will be sitting where you are so
we'll ask you to just come up here and sit in
the jury box or sit over here at one of these
tables, okay?

UNIDENTIFIED PERSON: Okay.

THE COURT: All right.

MR. PICULELL: Just one procedural
gquestion, if I may, Your Honor. I'm looking
around, I don't see a podium. Is it the Court's
practice upon counsel examining the venire is
from our chairs or can we, do we walk, are we
able to move around the courtroom?

THE COURT: You'll be able to move around
the courtroom, certainly. Not in the jury
section of the courtroom, but you'll able to
move around in the counsel table area. Believe

it or not we have a podium, but it's shared
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between two courtrooms. The other courtroom is
not in session today so if you'd like the podium
we can arrange to have it brought.

MR. PICULELL: No, Your Honor. I just, I
wondered if that was your practice. In some
courts, of course, counsel have to stay at the
podium or have to remain at their table.

THE COURT: ©No, in this courtroom you may
move around the section of the courtroom that
is, you know, between the bar and the bench.

MR. PICULELL: Thank you.

THE COURT: And I do request that you ask
the Court's permission before you approach a
witness. And when it's time to address the Jjury
most lawyers stand next to the counter that's in
front of the bench here because it gives them a
place to hold their papers and address the
jurors. If you wish to move directly in front
of the jury, you may do that. I don't permit
that when we have a 14th juror, but we don't so
that space is available if you wanted to stand
directly in front of the jury.

MR. PICULELL: Thank you.

MR. JONES: Your Honor, I've noticed

going through the surveys at least two of the
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potential witnesses on the first page here are
in a wheelchair or mobility scooter. Is the
Court, I guess we can address that if those
people are selected for the jury as far as their
accessibility in and out of the jury box. I
just want to...

THE COURT: Thank you for raising that
issue. We will address that after jurors are
selected.

MR. JONES: Okay.

THE COURT: And we should be able to
accommodate, we will accommodate whatever 1is
necessary.

Mr. Piculell, what I just told you about
being able to stand in front of the jury box may
not apply if we have jurors in wheelchairs.

MR. PICULELL: Understood.

THE COURT: All right. Anything further
from either party?

MR. PICULELL: Thank you.

MR. JONES: No.

THE COURT: All right. I'll rejoin you
then after the jury panel has joined you in the
room.

(Brief break off the record.)
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JURY VOIR DIRE

(JURY WAS SEATED, INSTRUCTED AND JURY VENIRE EXCUSED.

(The jury venire left the courtroom.)

THE COURT: Counsel, do you need anything
from me before the break?

MR. JONES: No, Your Honor. So counsel
and I were speaking about --

THE COURT: Please, be seated.

MR. JONES: So Mr. Piculell told me it's
his practice and his duty in this case to
reserve an opening statement, which would leave
mine to do today. I'm fine doing that. But
because it will only be about 20 minutes it also
makes sense to me to put that over until
tomorrow morning and have a better flow for the
jury where I would give an opening statement and
we would go right into witnesses rather than to
separate my opening from the witnesses. So if
it's just that 20 minutes both of us agree we
would do it in the morning. We'll leave that up
to the Court I think.

THE COURT: All right.

MR. PICULELL: And that's correct, Your
Honor. Often I will reserve but sometimes I'm

compelled in the moment to proceed after the
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prosecutor's opening. I don't have a strict
rule, I generally would reserve. I indicated
that to Mr. Jones and certainly defer to his
position on opening.

THE COURT: All right. And both counsel
are agreed that the State's opening being given
tomorrow morning, you're in agreement?

MR. JONES: I'm in agreement with that.

MR. PICULELL: I defer to the prosecutor.

THE COURT: And both counsel and your
clients are able to start at 9:30 tomorrow
morning?

MR. JONES: Yes.

MR. PICULELL: Of course, Your Honor.

THE COURT: All right. I'm going to,
unless you have an objection, rather than
calling the Jjury back in to tell them that, I'm
going to ask the bailiff to simply let them know
that they are free to go and that the opening
statements will be tomorrow morning and have
them return in time for a 9:30 start.

MR. PICULELL: Thank you.

THE COURT: All right.

MR. JONES: Thank you, Your Honor.

THE COURT: That's what we'll do. We'll
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be in recess for the rest of today. I will be
here and available at 9:20 and so i1if any issues
arise that you need to talk to me about outside
the presence of the jury, please let our clerks
know. They will be here early as well so that I
can be summoned, Ms. Raymond can be summoned,
and we address that before 9:30 and start on
time.

MR. PICULELL: Thank you.

MR. JONES: I'm going to want to set up
like a projector thing so if the clerk will be
here early to allow me in, I probably just need
about ten minutes to set up a projector.

THE CLERK: Quarter after.

MR. JONES: Sure, okay. Thanks.

THE COURT: We'll see you all in the
morning then. Thank you.

(End of requested proceedings.)

- o 0 o -
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- o 0 o -
NOVEMBER 14, 2019
- o 0 o -
(Beginning of requested proceedings.)

THE COURT: I understand that the State
has an issue that you would 1like to discuss
before the jury comes in, Mr. Jones?

MR. JONES: Yeah, thank you, Your Honor.
For the record, I sent an e-mail to both Your
Honor and Defense counsel this morning with just
what I think is some relevant case law, it's a
statute that we should discuss in court and make
a record of prior to proceeding with the seated
Juror No. 24, who, for the record, is Elizabeth
Gallery, she works in my office, in the
prosecutor's office, although in a different
division of that office.

So for the record, what I submitted was
RCW 4.44.180, that's the definition of implied
bias. I think it's, I think the Court should
consider it and make some comments upon the,
whether that statute is applicable or not to
this situation. I think it's clear from the
voir dire that Juror No. 24 did not express any

actual bias, she was the subject of some
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discussion during voir dire and during that
there was no actual bias displayed from my
perspective, although I would not want a
situation where a court down the road finds
that, even given no actual bias, there was some
implied bias that exists.

So it's my preliminary comments for -- I
would also like some record made in court that
the seating of that juror as, or the Defense's
decision to not make a peremptory challenge to
Juror No. 24 was a strategic decision done for
strategy in trial, not just a, Jjust a slip. I
think I'd like it put on record there is some
guestioning about that to confront any sort of
potential challenges down the road if they come
up .

And then also I'll say in the event that
Juror No. 24 remains seated on the jury, which I
think she should, my office has taken
substantial steps yesterday to wall miss --
Juror No. 24 off from having any information
about this case. She indicated yesterday she
knows nothing about it already. She has been,
she has been told to not come into the office at

all during the pendency of this case so I
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suspect she will not be in the office at all
from throughout the remainder of this case.

There has also been instruction to the
entire prosecutor's office, excluding Juror No.
24, to not discuss this case in any of the open
areas of the office and discussions of the case,
if anything, were to be had would be behind
closed doors and obviously not include Juror No.
24, but I know, I don't expect her at the office
at all during pendency on the case. I wanted to
put all that on the record.

THE COURT: All right. Thank you,
counsel. Mr. Piculell, what's your view?

MR. PICULELL: Sure. Your Honor, I think
the issue's Jjust a little late. I'm a little
concerned that the prosecutor is bringing this
up asking the Court at this stage to make a
determination as to whether or not there 1is
implied bias and whether the Court should
exercise its authority to excuse Juror No. 24.
If the Court does that, that could obviously
influence the entire jury selection. If the
Court does that, we're without an alternative
juror i1f another juror does not appear. So I'm

a little concerned about that.
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Additionally, I'm a little concerned
because the prosecutor took steps to qualify
this particular juror and I was listening
attentively. He indicated to her, Juror No. 24,
he indicated are we friends or something to that
effect, she indicated no, we have a professional
relationship. Then I think he indicated if you
return a not guilty would you have difficulty
talking to me, seeing me Jjust on that decision
and she indicated no.

And so at that point, if we take a look
at the statute, I assessed that she was
indicating that she could be fair and impartial.
There can be implied bias, but based upon her
response I did not make a for cause and, in
fact, I was specifically, when the Court asked I
think I indicated that there are no for cause
challenges twice, because I was specifically
thinking of Juror No. 24, and that there were
not, there was not a basis based upon her
response.

I'm a little, I'm a little uncertain
whether the prosecutor's demand my, essentially
work product, what's in my mind as far as

peremptory challenges, and to make a record in
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order to protect a potential appeal. I'm
uncertain as to whether that's an appropriate
motion before the Court. Certainly if the Court
indicates that you want that, I will fully do
that in terms of the exercise of peremptory
challenges and the waiver. In fact, what I did
when Juror No. 24, there was a waiver of my last
peremptory challenge. So I can certainly
explain that, but I'm not sure that that's a
correct motion. And so the prosecutor is, I
think he would be under an obligation, he
certainly knew that she was in his office, he
certainly knew that there was an implied bias
statute that was potentially triggered. He
qualified that juror.

And then additionally I followed up with
that, as the Court may recall, there was an
issue with another juror in terms of my
questioning about the presumption of innocence
and whether Mr. Poindexter had an obligation to
prove anything. That juror was essentially
indicating he has to prove his innocence. I
immediately went to Juror No. 24 and I asked her
who has the burden of proof, what is that burden

of proof, and does the Defendant have any burden




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52

of proof? She answered quickly with alacrity
and concisely to my gquestions. And that
certainly weighed in on my determination.

So although I'm essentially infusing some
of my thoughts, I'm not sure whether the
prosecutor can make a motion to have me place on
the record my thoughts concerning peremptory
challenges at this stage absent something
additional. And so I just think it's irregular
that this motion is being made at this stage in
order to make an appellate, potential appellate
issue where I think the record would speak for
itself.

THE COURT: All right. I'm not inclined
to excuse the juror for implied bias and that's
for a couple of reasons. Defense counsel has
stated essentially the considerations that had
to have been in his mind because Defense counsel
accurately stated what occurred yesterday in the
jury selection and specifically in the
gquestioning of the juror at issue. And Defense
counsel indicates that he was satisfied that the
jJuror did not exhibit bias or other opinions
that gave him concern about bias on the part of

the juror. I note that the statute discusses
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and defines implied bias, and I'm assuming that
if the statute applies it would be subsection 4
that applies, and that pertains to interest on
the part of the juror in the event of the action
or the principle question, accepting always the
interest that any citizen would have in the
subject matter. The other sections of the
statute talk about consanguinity and talk about
partnership or alliance with a party in the
case. None of that is true of this juror.

And the statute also indicates that a
challenge for an implied bias may be taken, it
does not say must be taken. I considered this
yesterday during Jjury selection as well, simply
the fact Juror 24 is a member of the prosecutor
staff, but I did not excuse her sua sponte
because I thought that it was an issue for
determination by counsel, it was not that there
was bias from the fact of the relationship, and
certainly the juror's answers to questions did
not indicate any such bias.

So I note the case that counsel has
provided the Court, but I note too that the
facts were different in that case because the

juror at issue either withheld or did not fully
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reveal it during oral voir dire certain facts
that were important. And those facts were at
least implied in the juror gquestionnaire, but
all in all there was not a frank and full
discussion with the juror about her relationship
with the key witness and the relationship was
one of marriage. I note that the key witness
was also the person who had reported the
Defendant's statements and initiated the
charges. None of that of course 1s present
here.

Putting all of the information together I
don't find that there is an implied bias that
is, that is so clear that the Court should take
action. I note that the Defense having heard
all of the information yesterday chose to
proceed with this juror, and I note too that the
motion to do whatever you're asking the Court to
do is coming from the State and not from the
Defense. Putting all the circumstances together
I think Juror 24 should remain on the jury.

And parenthetically, Mr. Jones, the steps
that Mr. Jones, your office is taking to wall
Juror 24 off from anything pertaining to this

case that may occur in your office I think is a
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very good thing and should continue through the
remainder of the trial.

MR. JONES: Yes, Your Honor.

THE COURT: So I'm ready to proceed with
the jury if both counsel are.

MR. JONES: I'm satisfied with the
record, thank you. I'm ready to proceed.

MR. PICULELL: Thank you, Your Honor.
There is just one additional matter, I confirmed
it with Mr. Jones, I didn't have this on my
motion in limine but I assumed because he had
not identified it or given notice statutorily or
404 (b) it wasn't going to be produced. In the
interest of caution I asked him this morning, he
indicates that a subject matter concerning
Snohomish County will not be examined by the
State.

THE COURT: What's the subject matter
concerning Snohomish County?

MR. PICULELL: A similar allegation in
Snohomish County.

THE COURT: I see. And that will not be
raised by the parties?

MR. JONES: Yes, that's correct, Your

Honor.
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THE COURT: All right. And on the
agreement of the parties I make that a formal
order in limine as well.

MR. JONES: Thank you.

MR. PICULELL: Thank you.

THE COURT: And, Mr. Piculell, you're
still opting not to make an opening statement at
this time?

MR. PICULELL: Yes, Your Honor. I
reviewed that with my client and he understands
that I'm asking the Court to reserve until my
case.

THE COURT: All right. I will ask you
after Mr. Jones has finished if you wish to make
an opening statement so you can say on the
record that you'll defer.

MR. PICULELL: Thank you.

THE COURT: All right. We're ready for
the jury then? All right.

Will you bring the jury please,

Ms. Martin.
(The jury was seated.)

THE COURT: Good morning, ladies and
gentlemen of the jury. I hope you all had a

pleasant evening. We're ready to proceed now
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with the presentation of evidence phase of the
trial and that, in turn, begins with the opening
statements. So I'll ask you to give your
attention, please, to Mr. Jones who will be
giving the opening statement on behalf of the
State of Washington. Mr. Jones?

(OPENING STATEMENT BY THE STATE)

THE COURT: Thank you, Mr. Jones.

Mr. Piculell, do you wish to make an
opening statement at this time?

MR. PICULELL: I think, Your Honor, with
leave of the Court I'd like to reserve.

THE COURT: You'll reserve. All right,
that will be done.

MR. PICULELL: Thank you.

THE COURT: Mr. Jones, 1s the State ready
to call its first witness?

MR. JONES: I am, Your Honor.

THE COURT: All right. Would you do
that, please.

MR. JONES: The State calls Jacee Damien
to the stand. I'll be able to get her from the
hall.

THE COURT: All right.

Hello, will you come forward please,
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stand next to the witness stand for just a
moment and raise your right hand.
JACEE DAMIEN
Being first duly sworn, testifies as follows:
THE COURT: Okay. You're under oath.
Please, be seated. And with the microphone I
think you'll find that if you stay about your
hand's length away from it and talk a little
louder than feels natural, that's what works
best.
MS. DAMIEN: Okay.
THE COURT: Okay.
DIRECT EXAMINATION
MR. JONES: Okay, thank you, Your Honor.
I'm going to get Jacee a cup of water.
THE COURT: Certainly.
DIRECT EXAMINATION
Q. (BY MR. JONES) Okay. Ms. Damien, good morning.
Is it all right if I call you Jacee?
A. Uh-huh.
0. Are you comfortable with that?
A. Yes.
Q. So Jacee, we'll start please and I'll have you
state your full name and then spell your last name if

you could?
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A. Jacee Lenaea Damien, D-A-M-I-E-N.
Q. Okay.
MR. JONES: And can everybody hear Jacee
alright? In the event that you can't hear,
please say that and we'll speak up.
Q. (BY MR. JONES) Jacee, can you just begin by
telling us a little bit about yourself; how old you are,

what you do now, where you grew up, those sorts of

things?
A. I'm 21, I live in Sedro-Woolley, I'm in school.
Q. Okay. Where are you in school?

A. At Northwest Indian College.

Q. What are you studying there?

A. I am finishing my diploma and then going for my
AA.

Q. Great. All right. Do you work as well?

A. No.

Q. So just --

A. Not at the moment.

Q. -- a student?

A. Uh-huh.

Q. Who did you live with there?

A. I live with my girlfriend.

Q. Okay. And can you tell us please where you grew

up”?
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A. I grew up in a few different places; Bellingham,
Birch Bay, Mount Vernon, Burlington.

Q. Okay. And I'm going to ask you to speak just a
little bit louder so we can hear your answers.

Who was in your household when you were growing

up, what family members?

A. My mom, Chris, my sister, and me.

Q. Okay. So the four of you for most of your
memories; is that right?

A. Yes.

Q. Do you remember a time before -- you said Chris,
are you referring to Christopher Poindexter?

A. Yes.

Q. Okay. Do you remember a time with the family
before Christopher Poindexter was a part of the family?

A. Somewhat.

Q. Who was in the house household before
Mr. Poindexter?

A. Just me and me sister and my mom.

Q. Okay. And did you live in Bellingham or Whatcom
County then?

A. I think we lived in Mount Vernon.

Q. Okay. When was the first time you remember
Christopher Poindexter being in your life?

A. I was super young. It was so long ago, I don't.
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Q. I understand. Do you remember where you were
living?

A. I think in Burlington at an apartment.

Q. Okay. Do you remember living at some point, as
you got a little older, living up in Birch Bay or Blaine
area of Whatcom County?

A. Yes.

Q. Can you tell us about the family at that point?

A. It was just like a regular family Jjust at first

and, I don't know.

Q. Okay. Were you in like elementary school at the
time?

A. Yes.

Q. Okay.

A. I think that's elementary school.

Q. All right. Anything, and I'm focusing
specifically on when you were living out at Birch Bay
with the family, anything unusual about your upbringing
at that point?

A. No.

Q. Okay. Felt like a normal family?

A. Yeah.

Q. Tell us about your sister if you could. She
lived with you?

A. Yeah, she was way younger so not really much.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JACEE DAMIEN DIRECT EXAMINATION MR. JONES

62

Q. How old is your sister?
A. She is 18, almost 19.
Q. So you're 21, she's 18?2

A. Uh-huh.

0. So not too much difference between you?
A. No.

Q. Are you and your sister close?

A. Yep, very close.

Q. And have you been close growing up?

A. Oh, yeah.

Q. So when you lived out in Birch Bay Jjust nothing

to report, you would describe it as a normal
A. Yeah, yeah.
Q. Okay. And do you recall a time after
when you moved into town, into Bellingham?
A. Uh-huh.
Q. Can you tell us when this was, 1f you

how old you were or what grade you were 1in?

A. It's probably like elementary I think.

Q. Okay.

A. Maybe like 5th or 4th grade.

Q. So you believe you were in elementary
you moved into Bellingham?

A. Uh-huh.

childhood?

Birch Bay

remember,

school when

Q. Do you know where you moved when you moved into
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Bellingham with your family?
A. Grove Street.

Q. Could you say that a little bit louder?

A. Grove Street.
Q. Grove Street.
MR. JONES: Is everyone being able to

hear okay still? Okay.

Q. (BY MR. JONES) All right. And I know years are
somewhat difficult, but do you know about when it was
that you moved into Bellingham and started living on
Grove Street?

A. No, I don't.

Q. Okay. And you think you were elementary school
age?

A. Yes.

Q. Okay. Do you remember the house on Grove Street?

A. Yes.

Q. And do you remember moving there, like the

project of moving the family and moving into there?
A. Kind of.
Q. Okay.
A. It's a lot harder to remember.
Q. Sure. All right.
So let's focus specifically on the Grove Street

house when you lived there. Do you know for about how
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long you lived there, was it one year, two years?
A. I think two to three years.
Q. Okay. So you remember being there for some time?
A. Yes.
Q. All right. And was it still just your mom, your
sister, and Mr. Poindexter at the Grove Street house?
A. My grandma lived there for a little bit of time.
Q. Okay. All right. How much, how long did you
think your grandma lived with you too there?
A. Maybe a year.
Q. Maybe a year?
A. Yeah, not even a year.
Q. Okay. All right.
So I want to talk a little about some of the,
well, before we do that, let me show you...
MR. JONES: Your Honor, may I approach?
THE COURT: You may approach.
THE CLERK: Plaintiff's Exhibits 1
through 6 marked.
(Plaintiff's Exhibit Nos. 1-6 were marked for
identification.)
MR. JONES: Thank you.
Q. (BY MR. JONES) All right. Jacee, I'm going to
show you what's been marked as Plaintiff's Exhibit 1.

So the stickers that have numbers are on the back of the
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page so you can look at them.
A. Uh-huh.
Q. Do you recognize Plaintiff's Exhibit 17?
A. Yes.
Q. Can you tell the jury what it shows, please?

A, This is the Grove Street house.

Q. Okay. And is that the house you remember living

when you were in elementary school age?

A. Yes.

Q. Is it substantially similar as the photographs,

substantially similar to how it was when you lived
there?
A. Yeah.
MR. JONES: Your Honor, I move to admit
Plaintiff's Exhibit 1.
MR. PICULELL: ©No objection.
THE COURT: Any objection? Exhibit 1 is
admitted.
MR. JONES: Permission to publish this,
Your Honor?

THE COURT: You may publish.

0. (BY MR. JONES) Okay. So normal house, normal

street, normal town?
A. Uh-huh.

0. This i1s where you lived?
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A. Uh-huh.

Q. Now, I want you to be, if you can, Jacee,
describe for the jury just kind of just generally what
was life like in your family when you were living on the
Grove street address?

A. Um, well, it was good and my mom and Chris got
married and it was pretty good, everything was going
normal, then it started to get weird.

Q. Okay. So before we get to the times when things
started to get weird, did you, were you going to school
regularly?

A. Uh-huh.

Q. Do you remember what elementary school you went
to?

A. I think it was Parkview.

0. Parkview Elementary?

A. Uh-huh.

Q. Were you involved in anything outside of school,
any sports or anything like that?

A. Not that I remember.

Q. Okay. All right.

So what kind of was a typical day like for you

when you lived in the Grove Street house?

A. Get up, go to school, come home, have dinner,

that's it.
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Q. Okay. Did your, was your mom around a lot or
not?

A. She worked, but she was around pretty often but
not...

Q. Do you remember what she did for work while you
were this young of age?

A. No, I don't remember.

Q. Okay. But she would go to work during the day?

A. Yeah.

Q. Was it a daytime work or nighttime work?

A. Daytime.

Q. What's that?

A. Daytime.

Q. Daytime work, okay. But you're not sure what it
is that she did; is that right?

A. No, I don't remember.

Q. Okay. What about the, what about Mr. Poindexter,
was he around a lot?

A. Um, yes, except for just work.

Q. Okay. Do you recall what kind of work hours,
what kind of work he did during that time?

A. It would be leave early in the morning, come home
around dinnertime, about five or six.

Q. Okay. Who do you remember generally watching you

and your sister during this timeframe at Grove Street?
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A. Either, it wasn't really somebody that was

watching, it was just general being there.

Q. Okay.
A. But it was not really just generally one person.
Q. All right. Was it sometimes just you and your

sister alone?

A. Yeah, uh-huh.

Q. Would that be often or common that you'd watch
your sister and it would be, just be the two of you-?

A. Yeah.

Q. Would sometimes Mr. Poindexter be the one that
was the only adult that was there?

A. Yes.

Q. Okay. Would sometimes it just be your mom that
was there?

A. Yes.

Q. Okay. All right. So no set schedule as far as
who watched who when, that sort of thing?

A. No, not really.

Q. All right. Were you and your sister often, and
just talking about Grove Street right now, I know you
were young. Were you and your sister ever often alone
with Mr. Poindexter being the only one in the house?

A. Yes.

Q. The only adult?
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A. Yes.

Q. Do you remember that?

A. Yes.

Q. And would you say that was often or rare that it

would just be him and you two girls?
A. It was pretty often I guess, yeah.

Q. Okay. Meaning what, like a couple times a week

A. Yeah.

Q. All right. Now, you mentioned while at the Grove
Street house things were normal and good and then you
said things got weird. Okay --

A. Uh-huh.

Q. -—- can we talk about that?

A. Yeah --

Q. So let me ask you, sorry, I don't mean to
interrupt.

A. That's fine.

Q. Can you tell us, when you use that word can you
tell us kind of what you mean, what you're talking
about?

A. Yeah. Well, everything was good and then it
just, um, more tension I guess you would say came up. I
don't know really what for, but I don't really know how

to explain it.
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Q. Okay. Tension in the house?
A. Yes.
Q. Okay. Was it, was 1t tension between your mom

and Mr. Poindexter or?

A. Rarely.

Q. Okay. But you just, so you Jjust kind of felt
something different?

A. Yeah.

Q. Were you getting, you were getting older at this
time too?

A. Yeah.

Q. Do you remember, do you remember kind of how old
you were when you first started feeling things were
different in the house?

A. It was probably a year before we moved out.

Q. Okay. Before you moved from Grove Street to the
different house?

A. Uh-huh.

Q. Okay. All right. So were you about 10 or 11
years old at this time, does that sound right to you,
Jacee?

A. I think so.

Q. Okay. So as a 10 or 11 year old, you're getting
bigger, it's the first time you notice something not

quite right about the house?
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A. Yeah.

Q. Okay. What about your relationship to
Mr. Poindexter as a 10, 11 year old, can you describe
that for us?

A. Um, 1t was pretty good. Just, um, when the
tension started I started getting my distance, that's
when it really started.

Q. All right. And I'm going to ask you to speak up
if you can just a little bit. Okay?

So that's when it really started, that's what you
said there. Can you tell us the first thing, the first
time you remember anything, anything unusual happening
between you and Mr. Poindexter?

A. Um, my mom was at work and we were all just
watching movies. And at first it was just me and him
and then my sister came in.

Q. Were you in a living room or in a bedroom?

A. In the bedroom.

Q. Okay. Was that otherwise a normal day, Jacee,
where your mom was at work, you'd be watching movies in
the bedroom?

A. Yeah.

Q. Anything different kind of leading up to what
happened to you?

A. No.
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Q. Okay. But it sounds like you remember it and
it's just you and Christopher on a bed watching a movie?

A. Uh-huh.

Q. Okay. And then you said your sister came 1in?

A. Yeah.

Q. Can you tell us what happened next from your
memory?

A. Um, well, she was just laying there, not really,

she was too young so she didn't really understand what
was going on. But we were just watching a movie and
then he told me to come closer pretty much, and then had
me get on top of him and then pretty much rubbed
together.

Q. Okay. And you were young, 10 or 11 years old?

A. Uh-huh.

Q. I want to talk a little bit more about what
happened here. Do you remember was Mr. Poindexter
laying on the bed --

A. Yes.

Q. -- or standing?

Okay. Do you remember what he was wearing?

A. I think just boxers.

Q. Just boxers like --

A. I think so.

Q. Okay. And what did he say to you?
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A. Maybe shorts.

Q. Do you remember?

A. He just told me to be quiet, pretty much not say
anything.

Q. And take your time, Jacee, but what I need you to
do is kind of describe for the jury this event, what
happened to you, and I want you to do it from your
memory. Okay?

A. Um, pretty much it was just after he asked me to
start rubbing against him it just kept going until, I
don't know if my mom came home or if I got up and left,
I don't really remember after that.

Q. Okay. Can you specifically tell the jury what he
asked you to do?

A. Uh-huh.

Q. Okay.

A. He asked me to climb on top of him and lay on him
and pretty much just rubbed back and forth against him.

Q. Okay. What part of you was rubbing on what parts

of him?
A. My butt onto his groin area.
Q. Okay. Do you, you were 10 or 11, do you remember

what you were wearing during that?
A. No, I don't.

Q. Okay. Did he hold you and position you onto him?
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A. Yes.

Q. So actually physically with his hands positioned
you on him?

A. Yes.

Q. And can you describe how he held you, what, where
he held you, what position you were in?

A. On my hips.

Q. On your hips, is that what you said?

A. Yeah.

Q. And, again, I'm sorry, I know -- we're going to
have to make sure everybody can hear.

A. Yeah.

Q. And did he turn around so that your rear end was
facing him?

A. Yes.

0. And then where and how did he, what did he do
with your body at that point?

A. Just moved me back and forth.

Q. Okay. Did you know what was happening?

A. Not really. I knew it wasn't right.

Q. So just the feeling at that age?

A. Uh-huh.

Q. Did you have any experience with adult sexuality
or anything like that at that point?

A. No.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JACEE DAMIEN DIRECT EXAMINATION MR. JONES 75

Q. Did you know what he was doing to you was sexual
in nature?

A, I think so.

Q. Okay.
A. Because I was scared.
Q. Do you have any memories about his, about the

part that he was having rubbed by you?

A. Yes.

Q. Can you tell us what was being rubbed on him?
A. Like what do you mean?

Q. Sure. What part was he rubbing you against?

A. Oh, his penis.

Q. Okay. Did you know that then or do you know that
kind of thinking back about it?

A. Not, yes, but more like I didn't really know what
was going on. It was Jjust, I had that feeling it wasn't
okay.

Q. Okay. You know more about sexuality now I assume
than when you were 107

A. Yeah, uh-huh.

Q. Do you, 1in remembering back about this happening
to you, do you recall whether Mr. Poindexter had an
erection or not?

A. Yes.

Q. Okay. What do you remember?
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Did he?
A. Yes.
Q. Okay. And is that, is his erection what he was

using you to rub?

A. Yes.

Q. Could you see what was going on or Jjust feel it
from behind?

A. Just feel.

0. And I know time and at a moment like this it's
hard to estimate, but can you tell us about how long
this went on, on this particular event?

A. Maybe 20, 25 minutes.

Q. Okay. With the movie going in the room?

A. Uh-huh, yes.

Q. Do you know what your little sister was doing
while this was happening to you?

A. She was watching the movie.

Q. Okay. Did you say anything to Mr. Poindexter --

A. No.
Q. -- while this was happening?
A. No.

Q. Why not?
A. Because I was told not to tell anybody and I was
just scared to say something about it.

Q. Okay. All right.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JACEE DAMIEN DIRECT EXAMINATION MR. JONES 77

Do you, while it's happening to you were you

scared while it was happening?

A. Yes.
Q. Okay. Do you know why you were scared?
A. Because I didn't know what was going on.

Q. Did he say anything to you while it was
happening?

A. Other than telling me what to do like go slower
or faster, move this way or that way.

Q. Was he giving you instructions like that?

A. Uh-huh.

Q. Okay. Did you hear anything of what you would
interpret as signs of pleasure from Mr. Poindexter
during that?

A. No.

Q. So just the fact there was an erection is what
you remember?

A. Yeah.

Q. Okay. And do you remember how it ended this
particular event?

A. No, I think I just -- no, not really, no.

Q. Okay. And as far as timing I know it's
difficult, you do remember eventually moving out of the
Grove Street house, right?

A. Yep.
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Q.

And can you put this event on the bed in any sort

of timeframe to visa vi when you moved; was it shortly

before

A.

you moved or quite some time before you moved?
Shortly before we moved I think.

Okay.

About a year.

You think about a year before you moved?

I think so.

All right. Did it Jjust happen that one time,
at the Grove Street house?

I think so.

That's all you can remember right now is a single

Yeah.
Okay. All right.

Did Mr. Poindexter ever talk to you about, in the

timeframe shortly after he did this to you, did he ever

talk to you about what had happened on the bed?

A.

Q.

No.

Did you ever try to talk to him about it?
No.

Okay. Talk to your mom about it?

No.

Or your sister at that point?

No.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JACEE DAMIEN DIRECT EXAMINATION MR. JONES 79

Q. Okay. All right. And do you remember that, are
you sure you remember that being the only time at Grove
Street that that happened to you or something similar?

A. At Grove Street?

Q. At Grove Street, yeah.

A. As far as I can remember right now I think so.

Q. All right. Okay, I know it's, you're kind of
right here in the middle of a courtroom talking about
this, it's hard I know.

All right. As you sit here today you don't

remember any other events happening at Grove Street?

A. No.
0. Besides that one?
A. Yes.

Q. Okay. And I'm going to show you what's been
marked as Plaintiff's Exhibit 5 and 6. You can look at
those. Do you recognize those photographs?

A. Yes.

Q. Can you tell us what they are?

A. That's the bedroom, the bedroom at the Grove
Street house.

Q. Did the bedroom --

A. Uh-huh.

Q. Is that where the event that you just told us

about happened?
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A. Yes.

Q. And do the photographs, are they accurate as far
as what the room would have looked 1like when this
happened to you?

A. Yeah, yeah.

MR. JONES: Your Honor, I move to admit
Plaintiff's Exhibit 5 and 6.

MR. PICULELL: Could I examine those,
Your Honor?

THE COURT: Certainly.

0. (BY MR. JONES) This is Plaintiff's Exhibit 5,
Jacee.

A. Uh-huh.

Q. And I know you just got done saying this, can you
tell us what Plaintiff's Exhibit No. 5 shows?

A. This i1is the bedroom.

0. Okay. And then how about Plaintiff's Exhibit 6,

which I'm handing you now?

A. This i1s inside the bedroom.
0. Was there a bathroom attached to the bedroom?
A. Yes.

0. Is that what Plaintiff's Exhibit 6 shows?
A. Yes.
Q. Okay, thank you.

MR. JONES: Your Honor, I'd move to admit
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Exhibits 5 and 6,

MR. PICULELL: No

THE COURT:
admitted.
MR. JONES:

these to the Jjury?
THE COURT:

Q. (BY MR.

JONES) Okay.

the bedroom where this happened;

A. Yes.

please?

objection.

Exhibits 5 and 6 are

And permission to publish

You may publish.

Jacee,

is that right?

Q. And do you remember anyone else being home at

that point besides Mr.

sister?
A. No.
Q. Okay. All right.

Was the bed similar to
photograph?
A. Yes.
Q. And where would the tv
you can tell?
A. In the closet.
0. In the closet?

A. Yeah, on the shelves.

Q. So lets look at Plaintiff's Exhibit o,

little dark.

Poindexter,

Tell us again what that shows,

you,

how we see it in this

have been, if you know,

it's a

please?

you said this is

and your little

if
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A. The bathroom and closet inside the bedroom.
0. Is that where the tv would have been?
A. Yes.

Q. So you recall being on that bed and watching the
movie on the tv in the closet?

A. Uh-huh.

Q. Okay. All right.

I know you were only 10 or 11 during that time,
you're getting a little older as we go through what
happened to you.

So can you tell us, do you remember a time when

you moved out of the Grove Street house?

A. Um, I was, I just went into middle school I
think.
Q. Okay.

A. And then --

Q. Where did you go to middle school?

A. Kulshan, or I went to Whatcom and Kulshan.

Q. Okay. So would that move from Whatcom Middle
School to Kulshan Middle School be because you moved
from Grove Street to Sudden Valley?

A. No, that was, I moved from Whatcom to Kulshan
because Whatcom burnt down.

Q. Okay, all right.

You were there at the time it caught on fire?
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A. Yeah.

Q. Okay. All right. So do you remember when you
started middle school, like the first day of 6th grade,
were you living in Sudden Valley or living in Grove
Street still?

A. I think we were at Grove Street still.

Q. All right. Why don't you tell us about the move
to Sudden Valley. What, if anything, you remember about
the decision to move?

A. We were searching for houses to buy and then we
found one in Sudden Valley and bought it. And then we
moved in.

Q. Okay. Were you excited about that as a young
kid?

A. Yeah, yeah.

Q. You think you were about middle school age?

A. Yeah.

Q. Okay. All right. Had you, did you know anything
about Sudden Valley or know any friends that lived out
there?

A. No.

Q. Okay. So what do you remember about the Sudden
Valley house? We can start with the good things that
happened there.

A. Well, we just bought our first house so the whole
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family was excited and it was really good.

Q. Okay. Did you and your sister play like around
the house and around the neighborhood in Sudden Valley?

A. Yeah, we went like walking on trails and we had a
pretty decent sized backyard, camped out in the
backyard.

Q. Okay. I remind you to just keep your voice up, I
know it's hard, if you can.

Was it just your mother, Christopher Poindexter,
you and your sister that lived at the Sudden Valley
house?

A. I think my grandma was there for like a half a
year maybe.
Q. Okay. All right.

So can you describe the Sudden Valley house for
us, like the layout of the house, upstairs, downstairs,
the bedrooms?

A. Yeah, all the bedrooms were upstairs besides my

grandmother's was downstairs.

Q. Okay. There was two stories in the house?

A. Yeah.

Q. Okay. And how about your bedroom, where was your
bedroom?

A. Upstairs.

Q. Okay. And how about, did your parents share a
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bedroom?
A. Yes.
Q. And so that would be Christopher Poindexter and

your mom?

A. Yes.
0. And where was their bedroom?
A. Next to mine.

Q. Upstairs?

A. Yes.
Q. Okay. And what was downstairs?
A. The downstairs living room and my grandmother's

room and the garage.

Q. What about like places to hang out in the house,
where would you watch tv?

A. Downstairs usually, yeah. There was no tv
upstairs.

Q. Okay. So just tv downstairs?

A. Uh-huh.

Q. Any tv in any of the bedrooms upstairs?

A. Yes, in their bedroom. In Chris's and my mom's
bedroom.

Q. Okay. So one tv in Christopher and your mom's
bedroom?

A. Yes.

Q. Okay. All right.
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THE CLERK: Exhibit No. 7 marked for
Plaintiff.

(Plaintiff' Exhibit No. 7 was marked for
identification.)

MR. JONES: This i1s one of the copies
that I gave you.

THE COURT: Actually, I don't believe I
have a court copy of Exhibit 7. And if you
prefer, Mr. Jones, you can get that copy to the
Court after the witness identifies the exhibit.
All right, thank you.

MR. JONES: Uh-huh.

Q. (BY MR. JONES) All right, Jacee, so I'm going
to show you what's been marked as Plaintiff's Exhibit 7.

A. Uh-huh.

Q. Do you recognize that?

A. Yeah, this is the Sudden Valley house.

Q. Okay. Is that how you remember it being when you
moved 1in?

A. Yes.

MR. JONES: Your Honor, I moved to admit
Plaintiff's No. 7.

MR. PICULELL: ©No objection.

THE COURT: All right. Exhibit 7 is

admitted.
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MR. JONES: Permission to publish this,
Your Honor?
THE COURT: You may publish.
MR. JONES: Okay.
0. (BY MR. JONES) This one is a little darker.
All right, I apologize for it being dark.
Jacee, 1s this the Sudden Valley house that you
remember?
A. Uh-huh, yes.
Q. Okay. All right. How many years or how long do
you think you lived at the Sudden Valley house
altogether?

A. I think two years.

Q. About two years you remember?
A. Yes.
Q. Do you remember anything similar to what happened

to you at the Grove Street house happen again while you
were in Sudden Valley?

A. Yes.

Q. Okay. So let's, I want to talk about that, all
right? So what do you remember first happening to you
when you were at the Sudden Valley house that involved
Mr. Poindexter?

A. Can you repeat that?

Q. Sure. Can you tell us about the first event
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between Mr. Poindexter and you that happened at the
Sudden Valley house that you remember?

A. Uh-huh. I think it was in their bedroom and it
was the same thing that happened at the Grove Street
house, the same watching tv and then asking the same
thing, to get on top and rub against him.

Q. Okay. All right. So your recollection is of a
very similar event that happened to you?

A. Yeah, yeah.

Q. Okay. Do you remember, are you thinking of a
particular time when you're telling me about this, when
you're telling about what you remember in Sudden Valley?

Did it happen more than once to you?

A. As far as I remember right now I think I can only
remember that one time.

Q. In Sudden Valley?

A. Uh-huh.

Q. Okay. So I know you described what happened to
you Grove Street. Can you tell the jury about this
event specifically?

A. Yeah.

Q. And I want you, I want you to really think back,
okay, try to remember this event that you're thinking of
and what happened to you. Okay?

A. Okay. Um, my mother was gone, I think she was
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still at work, and I don't remember if my sister was
there or not. But we were watching tv in the bedroom
next to my room and he asked me the same thing, to climb
on top and rub against his penis with my butt the same
way.

Q. Okay. Do you remember doing that or having that
done to you?

A. Yes, yes.

Q. Okay. What was he wearing during that?

A. I think shorts.

Q. Okay. Would that be common for him to lay on the
bed in shorts and watch twv?

A. Yeah.

Q. And how about you, do you remember in this one

event that you're thinking of what you were wearing?

A. No, I don't remember.
0. Did you ever remove your clothes?
A. No.

Q. So just put you on top of him and rubbed back and

A. Uh-huh, yes.

Q. Okay. Do you remember in this event whether he
had an erection?

A. Yes, he did.

0. All right. And how do you know that, Jacee?
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A. I mean, you can feel it.

Q. Okay. How long did the rubbing in this instance

A. About the same time, like 20, 25 minutes.

Q. Did he say anything to you while it was happening
to you this time?

A. Instructions, Jjust telling me to move here and
there.

Q. Okay. Did you say anything back to him while he
was doing this to you?

A. No, no.

Q. All right. And about how long do you think it
happened in this time?

A. About 20, 25 minutes.

Q. Do you remember how it ended?

A. No, I don't.

Q. And did you say you think your sister wasn't
there during this time?

A. I don't think she was.

Q. Okay. All right.

And you were middle school aged at this point.

Do you remember thinking anything about what was
happening to you?

A. Yeah.

Q. Okay. Tell us about that?
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A. I was starting to like realize actually what was
going on and after that situation at the Sudden Valley
house I pretty much got more distant and didn't really,
was as close because I didn't want it to happen again.

I also didn't want to tell anybody because I was
instructed not to.

Q. Okay. Can you tell the jury about being
instructed not to, what you remember being told?

A. I was told not to tell anybody, not let anybody
find out about this. It was just between me and him.

Q. Okay. And when did Mr. Poindexter tell you that,
do you remember?

A. At the Grove Street house.

Q. You were at the Grove Street house?

A. Yes.

Q. Okay. Do you remember at any point thinking that
that was odd that this was something that you should,
weren't allowed to talk about, weren't allowed to tell?

A. Yeah.

Q. Okay. All right. But did you do what he told

A. Yes.
0. And why?
A. That was my father figure.

Q. Okay.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JACEE DAMIEN DIRECT EXAMINATION MR. JONES 92

A. So I was also scared, I didn't know what would
happen if I did.

Q. Right. At the Sudden Valley house when it
happened to you do you remember thinking it was wrong?

A. Yes.

Q. But you still didn't tell?

A. Yes.

Q. Okay. How, why did you kind of still not tell
anybody?

A. I was scared. I just didn't know what was going
to happen and I didn't know how he was going to react
and I just was pretty much embarrassed.

Q. Okay. How about your little sister, was she
someone that you would be able to talk to at this time
about this sort of stuff?

A. No, she had no idea.

Q. Okay. And how old do you remember her being when
you were first living at Sudden Valley?

A. She is two years younger than me, so I was
probably 6th or 7th grade, she was probably like 4th or
5th.

Q. All right. Okay. So you described an incident
at Sudden Valley while you were living in the Sudden
Valley house that's similar to living on Grove Street?

A. Uh-huh.
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Valley
A.
Q.
A.

Q.

Do you remember it only happening once at Sudden
or more than one?

Just one.

One at Sudden Valley?

Yes.

Okay. All right. And then you think one time at

Grove Street?

A. Yes.
Q. Okay.
THE COURT: I think we'll take our
morning recess at this point. Ladies and

gentlemen of the jury, we'll take our recess and

we'll be in recess for 20 minutes. We'll be

back promptly at 11.

(The jury left the courtroom.)

THE COURT: Have a good break, we'll see

you at 11.

(Brief break off the record.)

MR. JONES: I'm going to seek to submit

during this next portion of testimony a series

of text messages. So 1f Your Honor wants to

have those now I can hand them to you. I gave

them to counsel and they are --

THE COURT: All right. Counsel, will

there be an objection?
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MR. PICULELL: No, there, I want to make
a clarification, this might impact the motions
in limine. I thought the prosecutor was moving
to suppress some of these as self-serving
hearsay statements. The exhibit that he's
provided me a copy of is exhibit, by my quick
review of the trial exhibits here, appears to be
copies of everything that I provided him, with
the exception of the final page. And so I had
interpreted all pages except the last one
potentially being within his motion in limine,
but I don't have any objection to consideration
and substantive admission of those.

THE COURT: With the inclusion of the
last page?

MR. PICULELL: With the inclusion of the
last page. And just maybe for a profer is my,
well, actually I'm not sure this profer 1is
necessary, but the last page no objection as
well.

THE COURT: All right. So what's the
exhibit number on those counsel?

MR. JONES: I haven't had them marked
yet.

THE COURT: All right. All right. SO
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when counsel moves to admit these text messages
as an exhibit the Defense will not be objecting.
Do I understand correctly?

MR. PICULELL: Yes, ma'am.

THE COURT: All right. All right.
Presumably the witness will identify these text
messages. It's not clear what they are as I
look at them, they haven't been identified.

MR. JONES: Your Honor, I'm going to seek
to mark them as two separate exhibits, one will
be testified as a flowing, consistent
conversation, and then one comes later at the
time that the victim discloses the abuse.

THE COURT: And is the last page the
second exhibit?

MR. JONES: Yes.

THE COURT: It starts with the phrase
"good morning”™ at the top right?

MR. JONES: Correct.

THE COURT: All right. And this 1is a
separate, this second exhibit is a separate
conversation from the conversation that's in the
first?

MR. JONES: Yeah, the same parties to the

conversation but its distinction it came at a
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separate time from what I think the witness will
testify to. It doesn't flow from the end of one
exhibit into the next.

THE COURT: Okay. I think we should have
separate exhibits then. And can you tell me the
exhibit number so we can refer to them by
number?

MR. JONES: Sure. The thicker package 1is
Exhibit 8, and the single page, the final page
is Exhibit 9.

THE COURT: All right. And I'll look to
you to move to admit them after they have been
properly identified.

MR. JONES: Thank you.

THE COURT: All right. You may summon
the State's witness, Mr. Jones, and I'll ask
Ms. Martin to bring the jury in, please.

(The jury was seated.)

THE COURT: Ladies and gentlemen of the
jury, yesterday I told you there will be times
when you are delayed in returning from a break
or there is otherwise a need for the Court to be
working outside your presence and that's what
occurred this morning. That's why we're

returning ten minutes late from our break. The
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lawyers and I worked out a couple of procedural

matters so I Jjust wanted you to know that we

didn't have an extended coffee break this

morning.

Mr.

Q.

All right. Will you proceed please,
Jones?
MR. JONES: Yes, Your Honor. Thank you.

(BY MR. JONES) Okay, Jacee, so we were talking

about your life and your sister's life at the Sudden

Valley house.

A. Yes.

Q. All right. Going back if we can for just a
moment, going back to when you were quite a bit younger
at the Grove Street house?

A. Uh-huh.

Q. You testified to one specific event that you
remember there. Did this happen to you more than just

that one specific time while at the Grove Street house?

A.

Q.

A.

Q.

It's really hard to remember, really hard.
Okay.
I tend to block a lot of stuff out.

All right. So I know you're trying hard, and I

told you to remember a specific event and that's what

you're

talking about.

Do you think it happened to you more than that
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time or, and you're just able right now to remember one
time?

A. I think so.

Q. Okay. Can you tell us about how your, how your
memory works?

A. It's just, I've gone through a lot so my mind
tends to block things out that I don't even mean to.

Q. All right. Do you think if what happened to you
was an isolated, one-time thing -- is that how you
remember it as an isolated, one-time thing or more
ongoing than that?

A. I think it was more ongoing.

Q. Okay. But then we move to Sudden Valley and you
tell us about another event you remember there?

A. Yeah.

Q. Is that the only time it ever happened to you
while at Sudden Valley?

A. Yes.

Q. You only remember, you think it was just that one
time at Sudden Valley?

A. Yes.

Q. Okay. All right.

And it sounds like the events, the one at Grove
Street that you're able to tell us about and the one at

Sudden Valley that you're able to tell us about today,
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that they were fairly similar to one another; is that
fair to say?

A. Yes, yep.

Q. Okay. Do you ever remember anything different
than what you've described?

A. No.

Q. Okay. All right. And can you tell us, again,
please, you're 21 years old now?

A. Yes.

Q. What's your birthday?

A. August 5, 1998.

Q. Okay. And I know this is a silly gquestion, but
were you at the time Sudden Valley and the time at Grove
Street, were you married to Mr. Poindexter?

A. No.

Q. Is he more than 36 years older than you? Is he

older than you?

A. Yes.
Q. More than three years older than you?
A. Yeah.

Q. All right. Okay.
So going back to Sudden Valley 1f we can, you
were able to tell us about the one event that happened
there. Do you remember when that happened compared to

when you moved in to Sudden Valley, was it soon after
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you moved in or not?

A. It was right before we moved out so probably a
year before we moved out. We were there for about two
to three years.

Q. All right. So you think it was, you said you
think it was about a year before you move out of Sudden
Valley that it happened?

A. Yeah.

Q. Do you remember how old you were when this event
happened to you at Sudden Valley?

A. Not exactly, no.

Q. Okay. So your birthday is in August?

A. Uh-huh.

Q. And you were middle school age, you would have
turned 12 at some point while you lived in Sudden
Valley; 1is that right?

A. Yeah.

Q. Do you remember this event happening in relation
to your twelfth birthday at all?

A. No.

Q. Before it or after it?

A. No, I don't.

Q. Okay, all right.

So is that the best you're able to do here in

court today is you think it was maybe about a year
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before you moved out of Sudden Valley?

A. Yes.

Q. All right.

Now, both of these events that you told us about,
Jacee, you said they both lasted about 20 to 25 minutes?

A. Yes.

Q. Do you remember how, let's think about the Sudden
Valley event when you were a little older. Do you
remember how you felt while this was happening to you?

A. Very scared, Jjust always nervous and very aware
of my surroundings, just worrying about if it would
happen next.

Q. Okay. How did it feel 1like physically to you?

A. It felt almost 1like, almost 1like heartbreak, Jjust
from seeing him as a father figure and then Jjust
realizing that it's just not the same.

0. Right. Was the relationship with Mr. Poindexter
different after he started doing these things to you?

A. Yes.

Q. Can you tell us how it changed?

A. Um, well, I mean we were younger so we thought he
was our dad and that's all we pretty much knew. And
then it just, after this all happened it just didn't
feel as close.

Q. Okay. Did you ever speak with Mr. Poindexter
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directly about --

A. No.

Q. -- why he was doing this or what he was doing to
you?

A. No.

Q. After you moved out of the Sudden Valley house
did this ever happen again?

Let me ask a pretty direct question, 1is that the
last, is that the last event that you remember is the
one you've told us at the Sudden Valley house?

A. Yes.

Q. And an event like that didn't happen again after
the Sudden Valley house; is that right?

A. Yes.

Q. All right. Okay.

Did your, did Mr. Poindexter and your mom

eventually separate?
A. Yes.
Q. Do you remember about when that was?
A. After we moved out of the Sudden Valley house.
Q. Okay. And --
THE COURT: I'm sorry, I didn't hear your
answer.
MS. DAMIEN: After we moved out of the

Sudden Valley house.
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THE COURT: Thank you.

Q. (BY MR. JONES) And after your mom and
Mr. Poindexter separated what were the living
arrangements, 1f you remember?

A. Me and my sister lived with my mom and he moved
down south to Snohomish I think, yeah.

Q. So you said he had been, he was your dad growing
up”?

A. Uh-huh.

Q. Did you keep, were you able to keep communication
with him after the separation?

A. Yes.

Q. Okay. Can you tell us about that, 1like why you
kept talking to him?

A. That was all I had as a father so I didn't want
to lose 1it.

Q. Okay. And how would you communicate with him?

A. Through Facebook or text.

Q. All right. And was it ongoing communication all
the time with texting and Facebook?

A. Off and on.

Q. What?

A. Off and on.

Q. Off and on, all right.

Would he text or message you?
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A. Yes.

0. Was it common for him to initiate it or for you
to initiate 1it?

A. For him.

Q. Okay. But would you respond to him when he sent
you a message?

A. Yes.

Q. Generally can you kind of recall how those

conversations would sound or what you would talk about?

A. Just ask how I was doing, what I was up to.
Q. Okay.
A. Sometimes it Jjust got a little uncomfortable with

the things that he would say. I'd try to just push it
over and ignore it.

Q. All right. During this time when you were,
Mr. Poindexter and your mom had separated and you're
still kind of communicating with him, during that time
had you told anybody yet what had happened to you?

A. No.

Q. Okay. Is it for the same reasons that you talked
about not telling earlier?

A. Yes.

Q. How about your little sister, did you ever during
this time, did you talk to her?

A. Yeah, I think it was after, in the middle of the
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divorce that she came to me and told me and then I told

her.

Q. Okay. Tell us about that conversation 1f you
could?

A. She came to me and was just, I could tell she was

really upset for a few days, and she came to me and was,
started talking about it and just told me that she had
to tell somebody because it was driving her crazy.

Q. Okay. And did she tell you Mr. Poindexter had
done something sexual with her also?

A. Yes.

Q. Do you remember how you felt when your little
sister told you that?

A. I felt heartbroken because just knowing that she
went through what I went through was just, I didn't
wanted her to feel that way.

Q. Okay. Before she told you that did you know at
all she had been used by Mr. Poindexter too?

A. No.

Q. And did you say, I think you told her that
happened to me also?

A. Yeah.

Q. Okay. Do you remember what you told her?

A. No, not exactly.

Q. All right. So sharing that with your sister, was
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that an emotional thing between you two girls?

A. Yes, yes, very emotional. We kept it from my mom
for a few years.

Q. Did you talk about keeping it from your mom?

A. She didn't want to tell anybody, so I mean, 1it's
my sister, I'm not going to...

Q. All right. So you remember your little sister
saying she didn't want to tell